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Item 1.01  Entry into a Material Definitive Agreement

On April 28, 2021, Dillard's, Inc. (the "Company") entered into Amendment No. 3 to Credit Agreement (the “Amendment”) to the Five-Year Credit Agreement,
dated as of May 13, 2015 (as amended by Amendment No. 1 to Credit Agreement dated as of August 9, 2017 and by Amendment No. 2 to Credit Agreement dated as of
April 30, 2020, the “Credit Agreement”). After giving effect to the Amendment, the Credit Agreement, commitments remain at $800 million with a $200 million
expansion option, and the new maturity date is April 28, 2026. There are no financial covenant requirements under the amended Credit Agreement provided availability
exceeds $80 million and no specified event of default has occurred or is continuing. The Amendment also reduced the applicable rate to (x) 1.50% per annum in the case
of LIBOR loans and (y) 0.50% per annum in case of base rate loans when the average quarterly availability is greater than or equal to 50% of the total commitments.
When average quarterly availability is less than 50% of the total commitments, the applicable rate remains at (x) 1.75% per annum in the case of LIBOR loans and (y)
0.75% per annum in the case of base rate loans. The facility was arranged by JPMorgan Chase Bank, N.A. The Amendment and related press release are furnished as
Exhibits 10.1 and 99.1, respectively, to this Current Report on Form 8-K, and each of these exhibits is incorporated herein by reference.

Item 9.01  Financial Statements and Exhibits

Exhibit No. Description

—

0.1 Amendment No. 3 to Credit Agreement between Dillard’s, Inc., Dillard Store Services, Inc. and JPMorgan Chase Bank, N.A. as agent for a syndicate of lenders.

<]

9.1 Press Release dated April 28, 2021 announcing the amended $800 million revolving credit facility.

104 Cover Page Interactive Data File (embedded within the Inline XBRL Document)




SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.

DILLARD'S, INC

May 3, 2021 By: /s/ Phillip R. Watts
Name:  Phillip R. Watts
Title: Senior Vice President, Co-Principal Financial Officer and Principal

Accounting Officer

By /s/ Chris B. Johnson
Name:  Chris B. Johnson
Title: Senior Vice President and Co-Principal Financial Officer




Exhibit 10.1

EXECUTION VERSION

AMENDMENT NO.3TO
CREDIT AGREEMENT

AMENDMENT NO. 3 TO CREDIT AGREEMENT, dated as of April 28, 2021 (this
“Third Amendment™), to the Five-Year Credit Agreement, dated as of May 13, 2015 (as amended
by that certain Amendment No. 1 to Credit Agreement dated as of August 9, 2017, by that certain
Amendment No. 2 to Credit Agreement dated as of April 30, 2020 and as further amended,
restated, supplemented or otherwise modified prior to the date hereof, the “Credit Agreement™),
among DILLARDS, INC., a Delaware corporation (the “Parent Borrower™), the other
BORROWERS party thereto, the LENDERS party thereto and JPMORGAN CHASE BANK,
N.A., a national banking association, as administrative agent and collateral agent for the Lenders
{in such capacities, the “Agent™). Capitalized terms used but not defined herein shall have the
meanings given them in the Amended Credit Agreement (as defined below).

WITNESSETH

WHEREAS, the Borrowers have requested that each of PNC Bank, National Association,
TD Bank, N.A. and Texas Capital Bank, National Association (each a “New Lender” and,
collectively, the “New Lenders”) become a Lender under the Amended Credit Agreement with
each New Lender having a Commitment in the amount shown opposite such New Lender’s name
on Schedule 1.1 to the Amended Credit Agreement, on the terms and subject to the conditions set
forth herein;

WHEREAS, the Borrowers have requested to enter into this Third Amendment to amend
the Credit Agreement as set forth herein effective as of the Third Amendment Effective Date (as
defined below);

WHEREAS, the Agent. the Borrowers, and the Lenders (including the New Lenders)
signatory hereto have agreed, subject to the terms and conditions set forth herein, to enter into this
Third Amendment;

NOW, THEREFORE, the parties hereto, in consideration of the mutual covenants and
agreements herein contained and intending to be legally bound hereby, covenant and agree as
follows:

1B Amendment. In reliance on the representations, warranties, covenants and
agreements contained in this Third Amendment, but subject to the satisfaction of each condition
precedent set forth in Section 3 hereof, effective as of the Third Amendment Effective Date:

(a) The Credit Agreement is hereby amended to delete the stricken text
(indicated textually in the same manner as the following example: stieken—text) and to add the
double-underlined text (indicated textually in the same manner as the following example: double-
underlined text) as set forth in the pages of the Credit Agreement attached as Annex 1 hereto (the
Credit Agreement as amended hereby, the “Amended Credit Agreement”); and

(b) Schedule 1.1 to the Credit Agreement is hereby deleted in its entirety and
replaced with Schedule 1.1 attached as Annex II hereto. Immediately afier giving effect to this
Third Amendment and any Borrowings made on the Third Amendment Effective Date, (a) each

US 7920599v.8 CHATI 520025




Lender (including each New Lender) who holds Loans in an aggregate amount less than its
Commitment Percentage of all Loans shall advance new Loans which shall be disbursed to the
Agent and used to repay Loans outstanding to each Lender who holds Loans in an aggregate
amount greater than its Commitment Percentage of all Loans, (b) each Lender’s (including each
New Lender’s) participation in each Letter of Credit, if any, shall be automatically adjusted to
equal its Commitment Percentage, (c) such other adjustments shall be made as the Agent shall
specify so that the Credit Extensions applicable to each Lender (including each New Lender)
equals its Commitment Percentage of the Credit Extensions of all Lenders and (d) each applicable
Lender hereby waives any Breakage Costs owing to such Lender as a result of the reallocation of
Loans and adjustments described in this Section 1(b).

(c) Exhibit D to the Credit Agreement is hereby deleted in its entirety and
replaced with Exhibit D attached as Annex I11 hereto.

2, Representations and Warranties. In order to induce the Agent and the Lenders
to enter into this Third Amendment, the Borrowers hereby jointly represent and warrant to the
Agent and the Lenders that as of the Third Amendment Effective Date, after giving effect to this
Third Amendment:

(a) no Default or Event of Default has occurred and is continuing;

(b) the representations and warranties of the Borrowers set forth in the
Amended Credit Agreement are true and correct in all material respects (except to the extent that
any such representation and warranty is qualified by materiality or Material Adverse Effect, in
which case such representation and warranty is true and correct in all respects) on and as of the
date hereof, except to the extent that any such representation and warranty relates to an earlier date
(in which case such representation and warranty is true and correct in all material respects (except
to the extent that any such representation and warranty is qualified by materiality or Material
Adverse Effect, in which case such representation and warranty is true and correct in all respects)
as of such earlier date);

(c) this Third Amendment has been duly executed and delivered by the
Borrowers, and the Amended Credit Agreement constitutes a legal, valid and binding obligation
of the Borrowers, enforceable in accordance with its terms, except as such enforceability may be
limited by (i} bankruptcy, insolvency, reorganization, moratorium or other laws of general
applicability affecting the enforcement of creditors’ rights and (ii) the application of general
principles of equity (regardless of whether such enforceability is considered in a proceeding in
equity or at law); and

(d) no Borrower has any defense to payment, counterclaim or rights of set-off
with respect to the Obligations on the date hereof.

3. Conditions Precedent. The effectiveness of this Third Amendment and the
obligations of the Lenders to make Loans and of the Issuing Lenders to issue Letters of Credit
under the Amended Credit Agreement is subject to satisfaction {or waiver by the Lenders) of the




following conditions precedent (the date on which such conditions precedent are satisfied, the
“Third Amendment Effective Date™):

{(a) The Agent (or its counsel) shall have received trom the Borrowers and the
Lenders (including the New Lenders) either (i) a counterpart of this Third Amendment signed on
behalf of such party or (i1) written evidence satisfactory to the Agent (which may include telecopy
or other electronic transmission of a signed signature page of this Third Amendment) that such
party has signed a counterpart of this Third Amendment.

(b) The Agent shall have received a favorable written opinion (addressed to the
Agent and the Lenders on the Third Amendment Effective Date and dated the Third Amendment
Effective Date) of Simpson Thacher & Bartlett LLP, counsel for the Borrowers, and such other
opinions of counsel as the Agent may reasonably request, and covering such matters relating to
the Borrowers, the Loan Documents or the transactions contemplated hereby as is customary for
transactions of this type. The Borrowers hereby request such counsel to deliver such opinion.

(c) The Agent shall have received such documents and certificates as the Agent
or its counsel may reasonably request relating to the organization, existence and good standing of
each Borrower, the authorization of the transactions contemplated by the Loan Documents and
any other legal matters relating to the Borrowers, the Loan Documents or the transactions
contemplated thereby, all in form and substance reasonably satisfactory to the Agent and their
counsel.

(d) The Agent shall have received the Borrowing Base Certificate most recently
required to be delivered pursuant to Section 6.01(e) of the Credit Agreement.

(e) The Agent shall have received a certificate, reasonably satisfactory in form
and substance to the Agent, with respect to the solvency of the Parent Borrower and its Subsidiaries
on a consolidated basis, as of the Third Amendment Effective Date.

(f) There is no pending litigation or other Proceeding, as to which there is a
reasonable possibility of an adverse determination and that, if adversely determined, the result of
which would reasonably be expected to have a Matenial Adverse Effect.

(g) The consummation of the transactions contemplated hereby shall not
conflict with, or result in a default or event of default under, any material agreement of any
Borrower, including, without limitation, under the Bonds or under any agreement relating to
Material Indebtedness, except for a conflict, default or event of default (other than under the Bonds
as to which no conflict, default or event of default may exist) which would not reasonably be
expected to have a Material Adverse Effect.

(h) The Agent shall have received results of searches or other evidence
reasonably satisfactory to the Agent (in each case dated as of a date reasonably satisfactory to the
Agent) indicating the absence of Liens on the Borrowers™ Inventory and proceeds thercof,
including without limitation, receivables from credit card processors, except for Liens for which
termination statements and releases reasonably satisfactory to the Agent are being tendered
concurrently with such extension of credit.




(i) All fees due and pavable on the Third Amendment Effective Date and all
reasonable and documented out-of-pocket expenses incurred by the Agent and the Third
Amendment Arrangers in connection with this Third Amendment (including the reasonable fees
and expenses of a single outside counsel to the Agent and the Third Amendment Arrangers) for
which invoices have been presented not later than three (3) Business Days prior to the Third
Amendment Effective Date, shall have been paid in full.

() The Agent shall have received a certificate of the Parent Borrower (1) stating
that the representations and warranties made by the Borrowers to the Agent and the Lenders in the
Loan Documents are true and correct in all material respects (except any representations and
warranties qualified by materiality shall be true and correct in all respects) as of the date of such
certificate, (ii) stating that no event has occurred which is or which, solely with the giving of notice
or passage of time (or both) would be an Event of Default, and (iii) certifying and attaching a list
of the DDAs, Excluded Accounts and credit card arrangements of the Borrowers as of the Third
Amendment Effective Date.

(k) (i) The Agent shall have received, at least three (3) days prior to the Third
Amendment Effective Date, all documentation and other information regarding the Borrowers
requested by a Lender in connection with applicable “know your customer” and anti-money
laundering rules and regulations, including the USA PATRIOT Act, to the extent requested in
writing of the Borrowers by such Lender at least seven (7) days prior to the Third Amendment
Effective Date, and (i1} to the extent any Borrower qualifies as a “legal entity customer™ under the
Beneficial Ownership Regulation, at least three (3) days prior to the Third Amendment Effective
Date, any Lender that has requested, in a written notice to the Borrowers at least seven (7) days
prior to the Third Amendment Effective Date, a Beneficial Ownership Certification in relation to
cach Borrower shall have received such Beneficial Ownership Certification (provided that, upon
the execution and delivery by such Lender of its signature page to this Third Amendment, the
condition set forth in this clause (K)(ii) shall be deemed to be satisfied).

Without limiting the generality of the provisions of Section 9.02(c) of the Credit Agreement, for
purposes of determining compliance with the conditions specified in this Section 3, each Lender
that has signed this Third Amendment shall be deemed to have consented to, approved or accepted
or to be satisfied with, each document or other matter required under this Section 3 to be consented
to or approved by or acceptable or satisfactory to a Lender unless the Agent shall have received
notice from such Lender prior to the Third Amendment Effective Date specifying its objection
thereto. All documents executed or submitted pursuant to this Section 3 by and on behalf of the
Borrowers shall be in form and substance reasonably satisfactory to the Agent and its counsel. The
Agent shall notify the Borrowers and the Lenders of the Third Amendment Effective Date, and
such notice shall be conclusive and binding,

4. New Lenders. Each New Lender hereby joins in, becomes a party to, and agrees
to comply with and be bound by the terms and conditions of the Amended Credit Agreement as a
Lender thereunder and under each and every other Loan Document to which any Lender is required
to be bound by the Amended Credit Agreement, to the same extent as if such New Lender were an
original signatory thereto. Each New Lender hereby appoints and authorizes the Agent to take
such action as the Agent on its behalf and to exercise such powers and discretion under the
Amended Credit Agreement as are delegated to the Agent by the terms thereof, together with such




powers and discretion as are reasonably incidental thereto. Each New Lender represents and
warrants that (a) it has full power and authority, and has taken all action necessary, to execute and
deliver this Third Amendment, to consummate the transactions contemplated hereby and to
become a Lender under the Amended Credit Agreement, (b) it has received a copy of the Amended
Credit Agreement and copies of the most recent financial statements delivered pursuant to Section
6.01 of the Credit Agreement, and such other documents and information as it has deemed
appropriate to make its own credit analysis and decision to enter into this Third Amendment and
to become a Lender on the basis of which it has made such analysis and decision independently
and without reliance on the Agent or any other Lender, and (c) from and after the Third
Amendment Effective Date, it shall be a party to and be bound by the provisions of the Amended
Credit Agreement and the other Loan Documents and have the rights and obligations of a Lender
thereunder.

5. Reference to and Effect on Credit Agreement and Loan Documents.

(a) On and after the Third Amendment Effective Date, (x) each reference in the
Credit Agreement to “this Agreement,” “hereunder,” “hereof” or words of like import referring to
the Credit Agreement and (y) all references to the “Credit Agreement”™ in any other document or
instrument, agreement or writing, in each case, will mean and be a reference to the Credit
Agreement, as amended by this Third Amendment (i.e., the Amended Credit Agreement).

LR}

(b) The Credit Agreement and each of the other Loan Documents, as
specifically amended by this Third Amendment are and will continue to be in full force and effect
and are hereby in all respects ratified and confirmed and each Borrower reaffirms its obligations
under the Loan Documents to which it is party.

(c) The Borrowers hereby extend the Liens securing the Obligations until the
Obligations have been Paid in Full, and agree that the amendments and waivers herein contained
shall in no manner affect or impair the Obligations or the Liens securing payment and performance
thereof, all of which are ratified and confirmed.

(d) The execution, delivery and effectiveness of this Third Amendment will
not, except as expressly provided herein, operate as a waiver of any right, power or remedy of any
Lender or the Agent under any of the Loan Documents, nor constitute a waiver of any provision
of any of the Loan Documents or serve to effect a novation of the Obligations, and the failure of
the Lenders at any time or times hereafter to require strict performance by the Borrowers of any
provision thereof shall not waive, affect or diminish any right of the Lenders to thereafter demand
strict compliance therewith. The Agent and the Lenders hereby reserve all rights granted under
the Amended Credit Agreement, the other Loan Documents, this Third Amendment and any other
contract or instrument between the Borrowers and the Lenders.

(e) On and after the Third Amendment Effective Date, this Third Amendment
will for all purposes constitute a Loan Document.

6. Counterparts. This Third Amendment may be executed in counterparts {and by
different parties hereto on different counterparts), each of which shall constitute an original, but
all of which when taken together shall constitute a single contract. Delivery of an executed




counterpart of a signature page of this Third Amendment by telecopy or other electronic
transmission shall be effective as delivery of a manually executed counterpart of this Third
Amendment.

7. Severability. Any provision of this Third Amendment held to be invalid, illegal or
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such
invalidity, illegality or unenforceability without affecting the validity, legality and enforceability
of the remaining provisions hereof; and the invalidity of a particular provision in a particular
Jurisdiction shall not invalidate such provision in any other jurisdiction.

8. Headings. Section headings used herein are for convenience of reference only, are
not part of this Third Amendment and shall not affect the construction of, or be taken into
consideration in interpreting, this Third Amendment.

9. Review and Construction of Documents. Each Borrower hereby acknowledges,
and represents and warrants to the Agent and the Lenders, that (a) such Borrower has had the
opportunity to consult with legal counsel of its own choice and has been afforded an opportunity
to review this Third Amendment with its legal counsel, (b) such Borrower has reviewed this Third
Amendment and fully understands the effects thereof and all terms and provisions contained
herein, (¢) such Borrower has executed this Third Amendment of its own free will and volition,
and (d) this Third Amendment shall be construed as if jointly drafted by the Borrowers and the
Lenders.

10. Arms-Length/Good Faith. This Third Amendment has been negotiated at arms-
length and in good faith by the parties hereto.

11. Fees and Expenses. As provided in Section 10.04 of the Amended Credit
Agreement and subject to the limitations expressly set forth therein, the Borrowers hereby agree
to pay all reasonable and documented out-of-pocket fees, costs and expenses incurred by the Agent
in connection with the negotiation, preparation, and execution of this Third Amendment and all
related documents (including the reasonable fees and expenses of a single outside counsel to the
Agent),

12, Successors and Assigns, This Third Amendment 1s binding upon and shall mure
to the benefit of the Credit Parties and the Borrowers and their respective successors and assigns,

13.  Effect of Consent. No consent or waiver, express or implied, by the Agent to or
for any breach of or deviation from any covenant, condition or duty by the Borrowers shall be
deemed a consent or waiver to or of any other breach of the same or any other covenant, condition
or duty.

14. Governing Law: Jurisdiction.

(a) THIS THIRD AMENDMENT SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE INTERNAL LAWS OF THE STATE OF NEW
YORK.




(b) Each of the parties hereto agrees that any suit for the enforcement of this
Third Amendment may be brought in any New York state or federal court sitting in the Borough
of Manhattan in New York City and consents to the non-exclusive jurisdiction of such courts,
Each of the parties hereto hereby waives any objection which they may now or hereafter have to
the venue of any such suit or any such court or that such suit is brought in an inconvenient forum.

15, Waiver of Jury Trial. EACH PARTY HERETO HEREBY IRREVOCABLY
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT
IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR
INDIRECTLY ARISING OUT OF OR RELATING TO THIS THIRD AMENDMENT OR ANY
OTHER LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR
THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PERSON HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT, IN THE EVENT OF
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN
INDUCED TO ENTER INTO THIS THIRD AMENDMENT BY, AMONG OTHER THINGS,
THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION.

[SIGNATURES APPEAR ON FOLLOWING PAGES)]




IN WITNESS WHEREOQF, the parties hereto, by their officers thereunto duly authorized,
have executed this Third Amendment as of the day and year first above written.

PARENT BORROWER:

DILLARD’S, INC.

By:  /s/ Alex Dillard
Name: Alex Dillard
Title: Vice President

[Dillard’s - Amendment No. 3 Signature Page]




SUBSIDIARY BORROWERS:

600 CARNAHAN DRIVE OPERATIONS, LLC

By:  /s/ Chris Johnson
Name: Chris Johnson
Title: Vice President

[Dillard’s - Amendment No. 3 Signature Page]




600 CARNAHAN DRIVE PROPERTY, LLC

By: /s/ Chris Johnson
Name: Chris Johnson
Title: Vice President
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BTK DEVELOPMENT, L.L.C.

By: s/ Jlim Northup
Name: Jim Northup
Title: President and Assistant Secretary

[Dillard’s - Amendment No. 3 Signature Page]




CONDEV NEVADA, INC.

By:  /s/ Mike Dillard
Name: Mike Dillard
Title: President
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CONSTRUCTION DEVELOPERS, LLC

By: /s Bill Dillard, TIT
Name: Bill Dillard, 11
Title: President and Assistant Secretary
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DILLARD INTERNATIONAL, LLC

By: s/ Dean Worley
Name: Dean Worley
Title: President and Assistant Secretary

[Dillard’s - Amendment No. 3 Signature Page]




DILLARD INVESTMENT CO. INC.,

By:  /s/ Michael Draper
Name: Michael Draper
Title: Vice President and Secretary
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DILLARD STORE SERVICES, INC.

By:  /s/ Leslie Argo
Name: Leslie Argo
Title: President
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DILLARD TENNESSEE OPERATING LIMITED
PARTNERSHIP

By:  /s/ Donna Moye
Name: Donna Moye
Title: President and Assistant Secretary
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DILLARD TEXAS CENTRAL, LLC

By: /s/ Brett Gunn
Name: Brett Gunn
Title: President and Assistant Secretary
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DILLARD TEXAS EAST, LLC

By:  /s/ Jenmifer McKindsey
Name: Jennifer McKindsey
Title: President
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DILLARD TEXAS FOUR-POINT, LLC

By: s/ Drue Matheny
Name: Drue Matheny
Title: President
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DILLARD TEXAS SOUTH, LLC

By:  /s/ Michael Draper
Name: Michael Draper
Title: President and Assistant Secretary
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DILLARD TEXAS, LLC

By: s/ Drue Matheny
Name: Drue Matheny
Title: President
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DILLARD’S UTAH, INC.

By: s/ Dean Worley
Name: Dean Worley
Title: Vice President and Secretary
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DILLARD'S DOLLARS, INC.
By: /s/ Tom Bolin

Name: Tom Bolin
Title: President
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D-SERF COMPANY, LLC
By: s/ Jlim Northup

Name: Jim Northup
Title: President and Assistant Secretary
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DSS NEIL OPERATIONS, LLC

By: /s Armando Gonzalez
Name: Armando Gonzalez
Title: President
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DSS UNITER, LLC

By: s/ Julie Taylor
Name: Julie Taylor
Title: President
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FORT WORTH BORROWER LLC

By: /s/ Chris Johnson
Name: /s/ Chris Johnson
Title: Vice President
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FREMAUX HOLDINGS, LLC

By: s/ Amy Carrasquillo
Name: Amy Carrasquillo
Title: Vice President, Treasurer and
Assistant Secretary
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GAK GP, LLC

By: /s Kim Smith
Name: Kim Smith
Title: Vice President and Secretary
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GAK INVESTCO, LLC

By: /s Kim Smith
Name: Kim Smith
Title: Vice President and Secretary
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HIGBEE GAK, LP

By: /s Kim Smith
Name: Kim Smith
Title: Vice President and Secretary
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HIGBEE INVESTCO, LLC

By: s/ Kay White
Name: Kay White
Title: Vice President and Treasurer
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HIGBEE LANCOMS, LP

By: s/ Brant Musgrave
Name: Brant Musgrave
Title: President and Assistant Secretary
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HIGBEE LOUISIANA, LLC

By: /s/ Brad Baker
Name: Brad Baker
Title: President
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HIGBEE SALVA, LP

By: s/ Amy Carrasquillo
Name: Amy Carrasquillo
Title: President and Assistant Secretary

[Dillard’s - Amendment No. 3 Signature Page]




HIGBEE WEST MAIN, LP

By: s/ Bobby Barrett
Name: Bobby Barrett
Title: Vice President and Secretary
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LANCOMS GP, LLC

By: s/ Brant Musgrave
Name: Brant Musgrave
Title: President and Assistant Secretary
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LITTLE ROCK BORROWER LLC

By: /s/ Chris Johnson
Name: Chris Johnson
Title: Vice President
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CALIFORNIA DSS, INC.

By: /s Alex Dillard
Name: Alex Dillard
Title: President
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PULASKI REALTY COMPANY

By: /s/ Chris Johnson
Name: Chris Johnson
Title: Vice President and Assistant
Secretary
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SALVA GP, LLC

By: s/ Amy Carrasquillo
Name: Amy Carrasquillo
Title: President and Assistant Secretary
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THE HIGBEE COMPANY, LLC

By: s/ Jlim Northup
Name: Jim Northup
Title: President and Assistant Secretary
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TNLP INVESTCO, LLC

By: s/ Donna Moye
Name: Donna Moye
Title: President
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U.5. ALPHA, INC.

By: /s/ Mark Galvan
Name: Mark Galvan
Title: President and Assistant Secretary
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WEST MAIN GP, LLC

By: s/ Bobby Barrett
Name: Bobby Barrett
Title: Vice President and Secretary
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HIGBEE KYG, LP

By: /s Kim Smith
Name: Kim Smith
Title: Vice President and Secretary
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JPMORGAN CHASE BANK, N.A., individually
and as Administrative Agent, Collateral Agent, a
Lender and an Issuing Lender

By:  /s/ Kody I. Nerios
Name: Kody J. Nerios
Title: Authorized Officer
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PNC BANK, NATIONAL ASSOCIATION, as a
Lender

By:  /s/ Joseph F. Nemia
Name: Joseph F. Nemia
Title: Vice President
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REGIONS BANK, as a Lender

By: /s Ankur Shah
Name: Ankur Shah
Title: Managing Director
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TRUIST BANK, as a Lender

By:  /s/ Stephen D. Metts
Name: Stephen D, Metts
Title: Director
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BANK OF AMERICA, N.A., as a Lender

By: /s/ Matthew Potter
Name: Matthew Potter
Title: Senior Vice President
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CITIZENS BANK, N.A., as a Lender

By: /s/ Madison Burns
Name: Madison Burns
Title: Assistant Vice President
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TD BANK, N.A., as a Lender

By: s/ Donald J. Cavanagh
Name: Donald J, Cavanagh
Title: Vice President
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WELLS FARGO BANK, N.A., as a Lender

By:  /s/ Joseph Burt
Name: Joseph Burt
Title: Director
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TEXAS CAPITAL BANK, NATIONAL
ASSOCIATION, as a Lender

By:  /s/ Jerra Hayden
Name: Jerra Havden
Title: SVP
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CITIBANK, N.A., as a Lender

By: s/ Brendan Mackay
Name: Brendan Mackay
Title: Vice President & Director
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SIMMONS BANK, as a Lender

By:  /s/ 5. Scott Heady
Name: 8. Scott Heady
Title: S.V.P.
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EXECUTION VERSION
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among

DILLARD’S, INC.,
as Parent Borrower for the Borrowers,

The Other BORROWERS Party Hereto,
The LENDERS Party Hereto,
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FIVE-YEAR CREDIT AGREEMENT

FIVE-YEAR CREDIT AGREEMENT dated as of May 13, 2015, as amended by that
certain Amendment No. 1 to Credit Agreement dated as of August 9, 2017-and-, by that certain
Amendment No. 2 to Credit Agreement dated as of April 30, 2020 and by that certain Amendment
No. 3 to Credit Agreement dated as of April 28, 202] (this “Agreement”), among DILLARD’S,
INC.. a corporation organized under the laws of the State of Delaware, as Parent Borrower, the
other BORROWERS from time to time party hereto, the LENDERS from time to time party
hereto and JPMORGAN CHASE BANK, N.A., a national banking association, as Administrative
Agent and as Collateral Agent for the Lenders,

The Borrowers have requested that the Lenders make extensions of credit (by means of
loans and letters of eredit) to the Borrowers in an original aggregate principal or face amount not
exceeding $800,000,000 at any one time outstanding in Dollars. The Lenders are prepared to
extend such credit upon the terms and conditions hereof, and, accordingly, the parties hereto agree
as follows:

ARTICLE 1
DEFINITIONS

Section 1.01  Defined Terms. As used in this Agreement, the following terms have the
meanings specified below:

“ACH" shall mean automated clearing house transfers,

“Activation Period” means any period commencing (a) on the first date on which as-a
Specified Event of Default has occurred and is continuing or (b) when Excess Availability is less
than $150.000.600-1 20,000,000 for a period of three consecutive Business Days, and, in each case,
continuing until the date upon which both (i) Excess Availability has been equal to or greater than
$450.000.000-120,000,000 at all times during the preceding thirty (30) consecutive day period and
(ii) no Specified Event of Default has occurred during such thirty (30) consecutive day period.

“Adjusted LIBO Rate” means, forthe I»}}Lewh{ Period-forwith respect to any Eurocurrency
Borrowing_for any Loans, an interest rate per
annum (rounded upwaidc if necessary, to the next 1/ 16 of 1%) equal to (a) the LIBO Rate for such
Interest Period multiplied by (b) the Statutory Reserve Ratefersueh-tnterest Periad.

“Administrative Agent” means JPMorgan, in its capacity as administrative agent for the
Lenders hereunder.

“Administrative Questionnaire” means an Administrative Questionnaire in a form
supplied by the Agent.

“Affected Financial Institution” means (a) any EEA Financial Institution or (b) any UK
Financial Institution.




“Affiliate” means, with respect to a specilied Person, another Person that directly, or
indirectly through one or more intermediaries, Controls or is Controlled by or is under common
Control with the specified Person.

“Agent” means JPMorgan, in its capacity as Administrative Agent and Collateral Agent
for the Lenders hereunder, and any successors and assigns pursuant to Section 9.05 of this
Agreement,

“Agent—indemnitee-Related Person” has the meaning assigned to it in Section
14:04¢¢10.04(d).

“Agreement” shall have the meaning set forth in the preamble.

“Alternate Base Rate™” means, for any day, a rate per annum equal to the greatest of (a) the
Prime Rate in effect on such day, (b) the NYFRB Rate in effect on such day plus Y2 of 1% per
annum and (c) the Adjusted LIBO Rate for a one month Interest Period on such day (or if such day
is not a Business Day, the immediately preceding Business Day) plus 1% Ferpurpeses-of elause
feyabeve; provided that, for the purpose of this definition, the Adjusted LIBO Rate en-for any day
shall be based on the LIBO Screen Rate (or if the LIBO Screen Rate is not available for such one
maonth Interest F‘enud the lnterpuldted Rdte} at appmxlmately 11 {}D a.m., London time, on such
da}r. . o 0)’

Any change in the Altematc Base Rate duc toa change in thc Prlme Rate, the NYFRB Rata or thc
Adjusted LIBO Rate shall be effective from and including the eftective date of such change in the
Prime Rate, the NYFRB Rate or the Adjusted LIBO Rate, as-the-ease-may-be—respectively. If the
Allemate Base Rate is being used as an alternate rate of interest |

Altcrnatc Base Ratc as dctcrmmcd pursuant to the torc,qom,q would be less than ] UU%, such rate
shall be deemed to be 1.00% for purposes of this Agreement.

6 ! .!! E A% ] l . . 1 s ;. & !g !!!i

“Anti-Corruption Laws” means all laws, rules, and regulations of any jurisdiction
applicable to any Borrower or any of its Subsidiaries from time to time concerning or relating to
bribery, corruption or money laundering.

“Applicable Parties™ has the meaning assigned to it in Section 9.03(c).

Lﬂm&ﬁh&&&ﬁkmmeﬁégemmmhemm%%bewh

annum set forth bclow under the captmn Basc Rate Spread’” or Lurocurrcncv Spread”, as the

case may be, based upon the Average Quarterly Availability during the most recently ended fiscal
quarter of the Parent Borrower:




Average Quarterly | BaseRateSpread |  Eurocurrency Spread
Availability

Category 1 0.750% 1.750%

Less than 50% of the Total
Commitment

Category 2 0.500% 1.500%

Greater than or equal to 50%

of the Total Commitment

For purposes of the foregoing, each change in the Applicable Rate resulting from a change
in Average Quarterly Availability shall be effective during the period commencing on and

ncludmg the first dax nl each fiscal guaner of the Parent Borrower and endmg on the last dav of

Ncmflthslandmp, thc forcgmng, thc Avcrap,c Ouartcrlv Avallablhw shall be dccmcd to I:!c in

Category 1 at the option of the Agent or at the request of the Required Lenders if the Borrowers
fail to deliver any Bormwmg Base Ceruﬁ-::ate nr related ml’ormalmn required m be delwered by

on_a restatement, fraud or othcnwsc}, the B--::-rrowcrs shall bc rcqulrc:d to_retroactively pay any

additional amount that the Borrowers would have been required to pay if such Borrowing Base
dndmr such Average

As of the Third Amendment Effective Date. the Applicable Rate is the applicable rates per
annum set forth above in Ca 2,

“Appraised Value" means the amount which represents the net percentage of the Cost of
the Borrowers® Inventory realizable in the event of a liquidation of such Inventory determined
from a net orderly liquidation value appraisal of such Inventory undertaken from time to time by
an independent appraiser satisfactory to the Agent.

“Approved Electronic Platform™ has the meaning provided therefor in Section 9.03(a).




“Approved Fund” means any Person (other than a natural person) that is engaged in
making, purchasing, holding or investing in bank loans and similar extensions of credit in the
ordinary course of its business and that is administered or managed by (a) a Lender, (b) an Affiliate
of a Lender or (c) an entity or an Affiliate of an entity that administers or manages a Lender.

“Arranger” means each of the Effective Date Arrangers, the First Amendment Arrangers

#re, the Second Amendment Arrangers and the Third Amendment Arrangers.

“Assicnment and Assumption’” means an assignment and assumption entered into by a
Lender and an Eligible Assignee (with the consent of each party whose consent is required by
Section 10.06), and accepted by the Agent, in the form of Exhibit A or any other form (including
clectronic records generated by the use of an electronic platform) approved by the Agent.

“Auto-Renewal Letter of Credit” means a Letter of Credit with an initial expiry date of
one year or less after the date of its issuance that has automatic renewal provisions.

“Availability Reserves” means the sum of (i) such reserves as the Agent from time to time
determines in its Permitted Discretion as being appropriate to reflect the impediments to the
Agent’s ability to realize upon the Collateral and (ii) with respect to Specified Bank Products then
provided or outstanding, the Bank Product Reserve in effect at such time; provided that reserves
with respect to Specified Bank Products then provided or outstanding shall not exceed the
Specified Bank Product Amount. Without limiting the generality of the foregoing, Availability
Reserves may include (but are not limited to) reserves based on (a) rent; (b) Customer Credit
Liabilities; (¢) customs, duties, and other costs to release Inventory which is being imported into
the United States; and (d) outstanding taxes and other governmental charges, including, ad
valorem, real estate, personal property, and other taxes which might have priority over the interests
of the Agent in the Collateral and either which have not been paid when due or which the Agent,
in its Permitted Discretion, believes may impede the Agent’s ability to realize upon the Collateral.

calcularcd with rcfcrcncc 10 such Bcnchmark as appllcablc that is or may be used for determining

the length of an Interest Period pursuant to this Agreement as of such date and not including, for
the awv mdan-::e nl douhla any tenor for such Be-mhmark that is then-removed from the definition of

rcfcrcncc to the most rcccnt Borrowing Base Certificate dch\« ered to rhc Ap,cm pursuant to Section

6.01 as of such day.

“Bail-In_Action™ means the exercise of any Write-Down and Conversion Powers by the
applicable Resolution Authority in respect of any liability of an Atfected Financial Institution.

“Bail-In Legislation” means, (a) with respect to any EEA Member Country implementing
Article 55 of Directive 2014/59/EU of the European Parliament and of the Council of the European

4




Union, the implementing law, rule, regulation or requirement for such EEA Member Country from
time to time which is described in the EU Bail-In Legislation Schedule and (b) with respect to the
United Kingdom, Part | of the United Kingdom Banking Act 2009 (as amended from time to time)
and any other law, regulation or rule applicable in the United Kingdom relating to the resolution
of unsound or failing banks, investment firms or other financial institutions or their affiliates (other
than through liquidation, administration or other insolvency proceedings).

“Bank Product Obligations™ means any and all obligations of the Borrowers and their
Subsidiaries, including, without limitation, Hedging Obligations, whether absolute or contingent
and howsoever and whensoever created, arising, evidenced or acquired (including all renewals,
extensions and modifications thereof and substitutions therefor) in connection with Bank Products
owed to any Person that (a) at the time it enters into a Bank Product is a Lender or any of its
Affiliates or (b) at the time it (or its Affiliate) becomes a Lender, is a party to a Bank Product with
any Borrower or any of its Subsidiaries, in each case in its capacity as a party to such Bank Product
{even if such Person ceases to be a Lender or such Person’s Affiliate ceases to be a Lender).

“Bank Product Reserve” means, at any time, an amount equal to the sum of all Specified
Bank Product Amounts associated with all of the then outstanding Specitied Bank Products or,
with respect to any particular Specified Bank Product, such lesser amount as may equal to the
actual obligation of the applicable Borrower as determined utilizing the methodology agreed to
with respect to such Specified Bank Product by the Agent with respect to Bank Products provided
by JPMorgan (or one of its Affiliates) or between the applicable Lender (or its Affiliate) and the
Parent Borrower, as applicable. With respect to any calculation of the amounts to be included in
the Bank Product Reserve which is less than an established Specified Bank Product Amount, the
Agent shall have no obligation to determine the amount thereof. The Parent Borrower and/or the
applicable Lender {(other than JPMorgan) or its Affiliate shall provide the Agent written notice of
such lower amount and calculation thereof, In absence of any such notice, the amount included in
the Bank Product Reserve shall equal the Specified Bank Product Amount established with respect
to the Specified Bank Product in question. Notwithstanding the foregoing, in no event can the
Bank Product Reserve exceed $25-000-00050.000.000.

“Bank Products” shall mean any one or more of the following types of services or
facilities extended to any Borrower or any of its Subsidiaries by the Agent, any Lender, or any of
their respective Affiliates: (a) credit cards, including the Borrowers’ commercial credit cards,
stored value cards and purchase cards, (b) Hedging Agreements, (¢) merchant processing services
and any deposit, lock box, other cash management arrangement or treasury management services
(including, without limitation, controlled disbursement, automated clearinghouse transactions,
return items, any direct debit scheme or arrangement, overdrafts, cash pooling services, and
interstate depository network services), (d) foreign exchange, (e) supply chain financing, open
account services and similar trade {inance services, or (f) any other product or service provided by
any such Person.

“Bankruptey Code” means Title 11 of the United States Code entitled “Bankruptey”, as
now and hereafter in effect, or any successor statute.

“Bankruptey Event” means, with respect to any Person, when such Person becomes the
subject of a voluntary or involuntary bankruptcy or insolvency proceeding, or has had a receiver,




conservator, trustee, administrator, custodian, assignee for the benefit of creditors or similar Person
charged with the reorganization or liquidation of its business, appointed for it, or, in the good faith
determination of the Agent, has taken any action in furtherance of, or indicating its consent to,
approval of, or acquiescence in, any such proceeding or appointment or has had any order for relief
in such proceeding entered in respect thereof, provided that a Bankruptcy Event shall not result
solely by virtue of any ownership interest, or the acquisition of any ownership interest, in such
Person by a Governmental Authority or instrumentality thereof, unless such ownership interest
results in or provides such Person with immunity from the jurisdiction of courts within the United
States or from the enforcement of judgments or writs of attachment on its assets or permits such
Person (or such Governmental Authority or instrumentality), to reject, repudiate, disavow or
disaffirm any contracts or agreements made by such Person.

“Base Rate Loan” shall mean any Loan bearing interest at a rate determined by reference
to the Alternate Base Rate in accordance with the provisions of Article I1.

that if a Benchmark Transition Event, a Term SOFR. Transition Event or an Earlv Opt-in Election,
as applicable, and its related Benchmark Replacement Date have oceurred with respect to LIBO

Rate or the then-current Benchmark, then “Benchmark”™ means the dnnllcable Benchmark

(3 the sum of: (a) the alternate benchmark rate twhichsnaybe s SOER Based Rate)
that has been selected by the Agent and the Parent Borrower as the replacement for the then-current

Benchmark for the applicable Corresponding Tenor giving due consideration to (i) any selection
or recommendation of'a replacement benchmark rate or the mechanism for determining such a rate
by the Relevant Governmental Body and/or (ii) any evolving or then-prevailing market convention
for determining a benchmark rate of4rterest-as a replacement to-the HHBO-Rate for U-5for the
then-current Benchmark for dollar-denominated syndicated credit facilities at such time and (b)
the related Benchmark Replacement Adjustment;




c}lwlthqlandmg anxlhmg to the cnnt@ in this Agreement or m any other Loan Dna:umenl, upon

be less than the Floor, thc Bcnchmark chlaccmcntuﬂl be dccmcd to be the Floor for thc PUIPOSES
of this Agreement and the other Loan Documents.

then-current Bcnchmark w1th an Unad]uqtcd Bcnclu'nark Replacement for any apghcablc Interest
Period and Available Tenor for any setting of such Unadjusted Benchmark Replacement:

(1) for purposes of clauses (1) and (2) of the definition of “Benchmark Replacement.”
the first alternative set forth in the order below that can be determined by the Agent:

(a) “Benehmark ReplacementAdjustient meansthe spread adjustment, or method
for calculahng or determmmg such spread ad_luqlrnent (whmh may bea pmltwe or neganve value
or 7erﬂ} :

Replacement is first set for such Interest Period that has been selected or recommended by the
Relevant Governmental Body for the replacement of such Benchmark with the applicable
justed Benchmark Replacement for the a

(b)  the spread adjustment (which may be a positive or negative value or zero) as of the
Reference Time qu::-h Bemhmark Rglacemem is first set for such Interest Penc}d that would dgg y

bea pos1tlvc or negative value or zcro} that has been sclcctcd ]:w the Agcnt and the Parcm Borromcr
for the applicable Corresponding Tenor giving due consideration to (i) any selection or
recommend'umn of a spread adjustment, or method for Ldlcuhtm or determining such spread

mcthod for calculatmg or dctcrmlmng such spread ad]ustmcm for thc rcplaccmcnt of such




“Benchmark Replacement Conforming Changes™ means, with respect to any

Benchmark Replacement, any technical, administrative or operational changes (including changes

to the definition of “Alternate Base Rate,” the definition of “Business Day,” the definition of
“Interest Period,” timing and frequency of determining rates and making payments of interest-and
ether,_timing of borrowing requests or prepayment, conversion or continuation notices, length of
lookback periods, the applicability of breakage provisions, and other technical, administrative or
operational matters) that the Agent decides in its reasonable discretion may be appropriate to
reflect the adoption and implementation of such Benchmark Replacement and to permit the
administration thereof by the Agent in a manner substantially consistent with market practice (or,
if the Agent decides that adoption of any portion of such market practice is not administratively
feasible or if the Agent determines that no market practice for the administration of the-such
Benchmark Replacement exists, in such other manner of administration as the Agent decides is
reasonably necessary in connection with the administration of this Agreement and the other Loan

Documents).

“Benchmark Replacement Date” means the earhiesearliest to occur of the following
events with respect to the HBO-Ratethen-current Benchmark:

(1) tH-in the case of clause (1) or (2) of the definition of “Benchmark Transition
Event,” the later of (a) the date of the public statement or publication of information referenced
therein and (b) the date on which the administrator of the FHBO-SereenRate-such Benchmark (or
the published component used in the calculation thereof) permanently or indefinitely ceases to
provide the-EHBO-SereenRateorall Available Tenors of such Benchmark (or such component

thereof);

(2) {2+in the case of clause (3) of the definition of “Benchmark Transition Event,” the
date of the public statement or publication of information referenced therein:;

(3) in the case of a Term SOFR Transition Event, the date that is thirty (30) days after
the date a Term SOFR Notice is provided to the Lenders and the Parent Borrower pursuant to

Section 2.16(d): or

occurs on the same day as, but carlier than, the Reference Time in respect of any dctcrmmatlon

the Benchmark Replacement Date will be deemed to have occurred prior to the Reference Time
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for such delermmatmn and ! i) the "Benchmark Replacement Date™ will be dem‘ned to have

“Benchmark Transition Event™ means the occurrence of one or more of the following

events with respect to the HHBO-Ratethen-current Benchmark:

(1) HH—a public statement or publication of mformatlon by or on behalf of the
administrator of the HHBO-SereenRate-
calculation thereof) announcing that such administrator has ceased or will cease to provide the
LIBO—Sereen—Rateall Available Tenors of such Benchmark (or such component thereof),
permanently or indefinitely, provided that, at the time of such statement or publication, there is no
successor administrator that will continue to provide the HIBO-SereenRateany Available Tenor
of such Benchmark (or such component thereof):

(2) {24a public statement or publication of information by the I'egl.llattll'}" supervisor for

the administrator of the HBO SereenRatethe U5
used in the calculation thercof), the Federal Reserve SystemBoard, the NYFRB, an insolvency
official with jurisdiction over the administrator for the LH3O-SereenRatesuch Benchmark (or such
component), a resolution authority with jurisdiction over the administrator for the LIBO-Sereen
Rate-such Benchmark (or such component) or a court or an entity with similar insolvency or
resolution authority over the administrator for the HHBO-SereenRate +n-each-ease-such Benchmark
{or such component), which states that the administrator of the B O-Sereenfate-such Benchmark
(or such component) has ceased or will cease to provide the HHBO-Sereenate-all Available Tenors
of such Benchmark (or such component thereof) permanently or indefinitely, provided that, at the
time of such statement or publication, there is no successor administrator that will continue to

provide the LIBO-SereenRateand/or-any Available Tenor of such Benchmark (or such

omponent ther L or

3 {3}a public statement or publication of information by the regulatory supervisor for
the administrator of the HHIBO-SereenRate-such Benchmark (or the published component used in
the calculation thereof) announcing that the HHBO-SereenRateis-all Available Tenors of such
Benchmark (or such component thereof) are no longer representative.




“Benchmark Unavailability Period” means.—{-a Benchmark Transibon Evenland s

the period (if any) (x) beginning at the time that sueh-a Benchmark Replacement Date pursuant to
clauses (1) or (2) of that definition has occurred if, at such time, no Benchmark Replacement has
replaced the EHBO-Rate-then-current Benchmark for all purposes hereunder and under any Loan
Document in accordance with Section 2.16 and (y) ending at the time that a Benchmark
Replacement has replaced the EHHBO-Rate-then-current Benchmark for all purposes hereunder

purstantte-and under any Loan Document in accordance with Section 2.16.

“Beneficial Ownership Certification™ means a certification regarding beneficial
ownership or control as required by the Beneficial Ownership Regulation.

“Beneficial Ownership Regulation™ means 31 C.F.R. § 1010.230.

“Benefit Plan™ means any of (a) an “employee benefit plan™ (as defined in Section 3(3) of
ERISA) that is subject to Title I of ERISA, (b) a “plan” as defined in Section 4975 of the Code to
which Section 4975 of the Code applies, and (c) any Person whose assets include (for purposes of
the Plan Asset Regulations or otherwise for purposes of Title T of ERISA or Section 4975 of the
Code) the assets of any such “employee benefit plan™ or “plan™.

“BHC Act Affiliate” means, as to any Person, an “affiliate” (as such term is defined under,
and interpreted in accordance with, 12 U.S.C. 1841(k)) of such Person.

“Blocked Account Agreements” has the meaning set forth in Section 2.24(c).

“Blocked Account Banks™ shall mean the banks with whom the Borrowers have entered
into Blocked Account Agreements, including, with respect to the Parent Borrower Blocked
Account, JPMorgan (or such other bank which has entered into a Blocked Account Agreement
with respect to the Parent Borrower Blocked Aceount).

"Blocked Accounts” shall have the meaning set forth in Section 2.24(c).

“Board"” means the Board of Governors of the Federal Reserve System of the United States
of America.

“Bonds” means those obligations of the Parent Borrower for borrowed money under those
certain indentures described on Schedule 1.2 hereto.

“Borrowers” means collectively, the Parent Borrower, Dillard Tennessee Operating
Limited Partnership, Dillard Store Services, Inc., The Higbee Company, LLC, Construction
Developers, LLC, Dillard International, LLC, Condev Nevada, Inc., U.S. Alpha, Inc., Dillard’s
Dollars, Inc., Highee Louisiana, LLC, Dillard Texas Central, LLC, Dillard Texas East, LLC,
Dillard Texas Four-Point, LLC, Dillard Texas South, LLC, DSS Neil Operations, LLC, DSS
Uniter, LLC, Higbee GAK, LP, Higbee Lancoms, LP, Higbee Salva, LP, Highbee West Main, LP,
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600 Carnahan Drive Operations, LLC, 600 Carnahan Drive Property, LLC, BTK Development
L.L.C., Dillard Investment Co., Inc., Dillard Texas, LLC, Dillard’s Utah, Inc., D-SERF Company,
LLC, Fort Worth Borrower LLC, Fremaux Holdings, LLC, GAK GP, LLC, GAK Investco, LLC,
Higbee Investco, LLC, Lancoms GP, LLC, Little Rock Borrower LLC, California DSS, Inc.,
Pulaski Realty Company, Salva GP, LLC, TNLP Investco, LLC, West Main GP, LLC, and Higbee
KYG, LP and any Domestic Subsidiary that becomes a Borrower pursuant to Section 6.13 of this
Agreement.

“Borrowing” shall mean (a) the incurrence of Loans of a single Type, en-a-sinsle-made
converted or continued on the same date and-having, i the case of Eurocurrency Loans, having a
single Interest Period, or (b) a Swingline Loan.

“Borrowing Base” means-{a) as-of the Second Amendment Effective Date-and until- the

Deemed—%mm%wlemﬁm—%& she-Breessed- Horrmeba-Base-mrd-thal any time-athes

ate, an amount equal to (i) 90% multiplied by the

Appraised Va]ue multlphed by Eligible Inventory (valued at Cost), minus (ii) the aggregate
amount of all Availability Reserves.

“Borrowing Base Certificate” has the meaning assigned to such term in Section 6.01(e).

“Borrowing Request” means a request by the Parent Borrower on behalf of the Borrowers
for a Borrowing substantially in the form of Exhibit G or any other form reasonably approved by
the Agent, in each case, in accordance with Section 2.03.

“Breakage Costs™ shall have the meaning set forth in Section 2.22(b).

“Business Day” means any day that is not a Saturday, Sunday or other day on which
commercial banks in New York, New York or Little Rock, Arkansas are authorized or required by
law to remain closed, provided that, when used in connection with a Eurocurrency Loan, the term
“Business Day” shall also exclude any day on which banks are not open for dealings in Dollar
deposits in the London interbank market.

“Capital Expenditures” means, for any period, (a) the additions to property. plant and
equipment and other capital expenditures of the Borrowers and their Subsidiaries that are (or would
be) set forth in a consolidated statement of cash flows of the Borrowers and their Subsidiaries for
such period prepared in accordance with GAAP and (b) Capital Lease Obligations incurred by the
Borrowers and their Subsidiaries during such period.

“Capital Lease Obligations™ of any Person means the obligations of such Person to pay
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or
personal property, or a combination thereof, which obligations are required to be classified and
accounted for as capital leases or financing leases on a balance sheet of such Person under GAAP,
and the amount of such obligations shall be the capitalized amount thereol determined in
accordance with GAAP.

“Cash Collateral Account” shall mean an interest-bearing account established by the
Borrowers with the Agent at JPMorgan under the sole and exclusive dominion and control of the
Agent designated as the “Dillard’s Cash Collateral Account”.
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“Cash Control Event” means that Excess Availability is less than $125.000.000
100,000,000 for three (3) consecutive Business Days. For purposes of Section 2.24(g), the
occurrence of a Cash Control Event shall be deemed continuing notwithstanding that Excess
Availability may thereafter exceed the amount set forth in the preceding sentence unless and until
Excess Availability exceeds $125.000.000-100,000,000 for sixty (60} consecutive days, in which
event a Cash Control Event shall no longer be deemed to be continuing for purposes of

Section 2.24(g).
“Cash Receipts” has the meaning provided therefor in Section 2.24(¢).

“CEC" means a “controlled foreign corporation™ within the meaning of Section 957(a) of
the Code.

&

‘Change in Control” means either (a) after the Second Amendment Effective Date, any
Person or two or more Persons acting in concert acquiring beneficial ownership (within the
meaning of Rule 13d-3 of the Exchange Act), directly or indirectly, of common stock of the Parent
Borrower representing 50% or more of the combined voting power of all common stock of the
Parent Borrower entitled to vote in the election of directors, (b) during any period of up to twelve
consecutive months, whether commencing before or after the Second Amendment Effective Date,
individuals who at the beginning of such twelve-month period were directors of the Parent
Borrower, ceasing for any reason (other than by reason of death, disability or scheduled retirement)
Lo constitute a majority of the Board of Directors of the Parent Borrower, unless such directors
were replaced by new directors whose election to the Board of Directors of the Parent Borrower,
or whose nomination for election by the shareholders of the Parent Borrower, was approved by a
majority of the directors then still in office who either were directors at the beginning of such
period or whose election or nomination for election was previously so approved, or (c) the failure
of the Parent Borrower to directly or indirectly Control all of the Subsidiary Borrowers.

Notwithstanding the preceding or any provision of Section 13d-3 or 13d-5 of the Exchange Act,
(i) a Person or group shall not be deemed to beneficially own Equity Interests subject to a stock or
asset purchase agreement, merger agreement, oplion agreement, warrant agreement or similar
agreement (or voting or option or similar agreement related thereto) until the consummation of the
acquisition of the Equity Interests in connection with the transactions contemplated by such
agreement and (ii) a Person or group will not be deemed to beneficially own the common stock of
another Person as a result of its ownership of the common stock or other securities of such other
Person’s parent entity (or related contractual rights) unless it owns 50% or more of the total voting
power of the common stock entitled to vote for the election of directors of such parent entity having
a majority of the aggregate votes on the board of directors (or similar body) of such parent entity,

“Change in Law™ means the occurrence after the Effective Date (orwith-respeet-to-any
- Fsueh-te : Speli-sten- 4 : S8t Fof any of the
following: (a) the adoption of or taking effect of any law, rule, regulation or treaty (including any
rules or regulations issued under or implementing any existing law), (b) any change in any law,
rule, regulation or treaty or in the administration, interpretation, implementation or application
thereof by any Governmental Authority; or (¢) compliance by any Lender or any Issuing Lender
(or, for purposes of Section 2.26(b), by any lending office of such Lender or by such Lender’s or
such Issuing Lender’s holding company, if any) with any request, guideline, requirement or
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directive (whether or not having the force of law) of any Governmental Authority made or issued
after the Effective Date; provided that notwithstanding anything herein to the contrary, (i) the
Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines,
requirements or directives thereunder or issued in connection therewith or in the implementation
thereof, and (ii) all requests, rules, guidelines, requirements or directives promulgated by the Bank
for International Settlements, the Basel Committee on Banking Supervision {or any successor or
similar authority) or the United States or foreign regulatory authorities, in each case pursuant to
Basel I11, shall in each case be deemed to be a “Change in Law”, regardless of the date enacted,
adopted, issued or implemented; and provided, further, that the determination by any Lender of
any additional amount owing to it (other than such amounts payable under Section 2.28), to the
extent claimed in reliance on the preceding proviso, shall be made in good faith in a manner
generally consistent with such Lender’s standard practices and only if such Lender seeks, or
intends to seek, reimbursement for such additional amounts under other syndicated credit facilities
involving similarly situated borrowers under which such Lender is a lender and may seek such
reimbursement,

“Charges” has the meaning provided therefor in Section 10.14.

*“Class” when used in reference to any Loan or Borrowing, refers to whether such Loan, or
the Loans comprising such Borrowing, are Existing Loans, Extended Loans (of the same Extension
Series) or Swingline Loans, when used in reference to any Commitment, refers to whether such
Commitment is an Existing Commitment, an Extended Commitment (of each Extension Series) or
a Swingline Commitment and when used in reference to any Lender, refers to whether such Lender
has a Loan or Commitment with respect to a single class.

“Code” means the Internal Revenue Code of 1986, as amended from time to time.

“Collateral” means any and all *Collateral” as defined in any applicable Security
Document. In no event shall Other Store Proceeds constitute Collateral hereunder.

“Collateral Agent” means JPMorgan in its capacity as collateral agent for the Lenders
hereunder.

“Commercial Letter of Credit” means any Letter of Credit issued for the purpose of
providing the primary payment mechanism in connection with the purchase of any materials,
goods or services by a Borrower in the ordinary course of business of such Borrower.

“Commercial Letter of Credit Outstandings™ means, at any time, the sum of (a) the
aggregate undrawn amount of all outstanding Commercial Letters of Credit at such time plus (b)

the aggregate amount of all LC Disbursements relating to Commercial Letters of Credit that have
not vet been reimbursed by or on behalf of the Borrowers at such time. The Commercial Letter of
Credit Outstandings of any Lender at any time shall be its Commitment Percentage of the total
Commercial Letter of Credit Outstandings at such time.

“Commitment™ shall mean, with respect to each Lender, the commitment of such Lender
which is available to be borrowed in the amount set forth opposite its name as its Commitment on
Schedule 1.1 or as may subsequently be set forth in the Register from time to time, as the same
may be increased or reduced from time to time pursuant to Section 2.09.
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“Commitment Fee” has the meaning provided therefor in Section 2.12.

“Commitment Fee Rate” means _-en-any-day-with-respeet-to-the-Commitment Feeaper

&HHHH]—P&FLM&g&—Eq&dI—H)—Q—?’Q%[hE aggllmhle rate per annum sel Inrth below under the mglm

Less than 35% of the Total Commitment 0.30%
T r al % of the Total
A 0.25%
Commitment

“Commitment Increase Lender” has the meaning assigned to such term in

Section 2.09(c).

“Commitment Percentage” shall mean, with respect to each Lender, at any time, except
as otherwise provided herein, that percentage of the Commitments of all Lenders hereunder in the
amount set forth opposite its name on Schedule 1.1 or as may subsequently be set forth in the
Register from time to time, as the same may be reduced or increased from time to time pursuant
to Section 2.09. Notwithstanding the foregoing, in the case of Section 2.31 when a Defaulting
Lender shall exist, “Commitment Percentage™ as used in such Section 2.31 with respect to any
Non-Defaulting Lender shall mean the percentage of the Total Commitment (disregarding any
Defaulting Lender’s Commitment) represented by such Non-Defaulting Lender’s Commitment.

“Commitment Termination Date” means August 9April 28,2022 2026 (or, if such date
is not a Business Day, the immediately preceding Business Day).

“Commodity Exchange Aet” means the Commodity Exchange Act (7U.S. C. § 1 et. seq.),
as amended from time to time, and any successor statute and any regulations promulgated
thereunder.

“Communications™ has the meaning assigned to such term in Section 9.03(¢c).

“Compounded SOFR™ means the compounded sverage of SOFRs for the applicable

recodnmended by the Relevant Governmental Body for determining compounded SOFR: provided
st

(2 -ifand-to-the-extent-that—the Agent-determines-that- Compounded -SOFR-—cannot-be

conventionsforthis-rate-that the-Agent-determines-in-its reasonable-diseretion-are substantially
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*Control™” means the possession, directly or indirectly, of the power to direct or cause the
direction of the management or policies of a Person, whether through the ability to exercise voting
power, by contract or otherwise, “Controlling” and “Controlled” have meanings correlative
thereto.

“Corresponding Tenor” with respect to a Benchmark Replacement-means-any Available

Tenor means, as applicable, either a tenor (including overnight) or an interest payment period
having approximately the same length (disregarding business day adjustment) as the-appheable

tenor-for-the apphcable Interest Pertod with respecito-the L3O Ratesuch Available Tenor,

*“Cost” means the cost value of Inventory as reported on the Borrowers™ financial stock
ledger using the retail method of accounting based on practices which are in effect on the date of
this Agreement.

“Covered Entity” means any of the following: {(a) a “covered entity” as that term is
defined in, and interpreted in accordance with, 12 C.F.R. § 252.82(b); (b) a “covered bank™ as that
term is defined in, and interpreted in accordance with, 12 C.F.R. § 47.3(b); or (c) a “covered FSI”
as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 382.2(b).

&

Covered Party” has the meaning given to such term in Section 10.23.

“Credit Card Notifications™ has the meaning provided therefor in Section 2.24(c).

“Credit Extensions™ as of any day, shall be equal to the sum of (a) the principal balance
of all Loans then outstanding, and (b) the then amount of the Letter of Credit Outstandings.

“Credit Party” means the Administrative Agent, the Collateral Agent, the Issuing
Lenders, the Swingline Lenders or any other Lender.

*“Customer Credit Liabilities” means, at any time, the aggregate face value at such time
of (a) outstanding gift certificates and gift cards of the Subsidiary Borrowers entitling the holder
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thereof to use all or a portion of the certificate to pay all or a portion of the purchase price for any
Inventory, and (b) outstanding merchandise credits and customer deposits of the Subsidiary
Borrowers.

-onventions for this rate (which
M@lﬂi‘ LMM\ - Agent in accordance with the conventions for
this rate selected or recommended by the Relevant Governmental Body for determining *“Daily
Simple SOFR™ for business loans; provided that if the Aeent decides that anv such convention is
not administratively feasible for the Agent, then the Agent mayv establish another convention in its
reasonable discretion.

“DDA Notification” has the meaning provided therefor in Section 2.24(c).

“DDAs” means any checking or other demand deposit account, investment account,
securities account, commodity account or other account maintained by any Borrower (other than
any Excluded Account).

formula-desoribedin-clause (b of the-definition-of “Borrowing Base™:
“Deemed Borrowing Base™ has the meaning assigned to such term in this Agreement prior

to giving effect to the Third Amendment.

“Defaunlt” means any event or condition that constitutes an Event of Default or that upon
notice, lapse of time or both would, unless cured or waived, become an Event of Default.

“Default Right” has the meaning assigned to that term in, and shall be interpreted in
accordance with, 12 C.F.R. §§ 252.81, 47.2 or 382.1, as applicable.

“Defaulting Lender” means, any Lender that (a) has failed to (i) fund all or any portion of
its Loans within two (2) Business Days of the date such Loans were required to be funded
hereunder, or (ii) pay to the Agent, any Issuing Lender, any Swingline Lender or any other Lender
any other amount required to be paid by it hereunder (including in respect of its participation in
Letters of Credit or Swingline Loans) within two (2) Business Days of the date when due, (b) has
notified the Parent Borrower, the Agent, any Issuing Lender or any Swingline Lender in writing
that it does not intend to comply with its funding obligations hereunder, or has made a public
statement to that effect, (¢) has failed, within three (3) Business Days after written request by the
Agent or the Parent Borrower, to confirm in writing to the Agent and the Borrowers that it will
comply with its prospective funding obligations hereunder (provided that such Lender shall cease
to be a Defaulting Lender pursuant to this clause (¢) upon receipt of such written confirmation by
the Agent and the Parent Borrower), or (d) has, or has a direct or indirect Lender Parent that has,
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(1) become the subject of a Bankruptcy Event, (ii) had appointed for it a receiver, custodian,
conservator, trustee, administrator, assignee for the benefit of creditors or similar Person charged
with reorganization or liquidation of its business or assets, including the Federal Deposit Insurance
Corporation or any other state or federal regulatory authority acting in such a capacity, or {iii)
become the subject of a Bail-In Action; provided that a Lender shall not be a Defaulting Lender
solely by virtue of the ownership or acquisition of any Equity Interest in that Lender or any direct
or indirect Lender Parent thereol by a Governmental Authority so long as such ownership interest
does not result in or provide such Lender with immunity from the jurisdiction of courts within the
United States or from the enforcement of judgments or writs of attachment on its assets or permit
such Lender (or such Governmental Authority) to reject, repudiate, disavow or disaffirm any
contracts or agreements made with such Lender. Any determination by the Agent that a Lender is
a Defaulting Lender under any one or more of clauses (a) through (d) above shall be conclusive
and binding absent manifest error, and such Lender shall be deemed to be a Defaulting Lender
upon delivery of written notice of such determination to the Parent Borrower, each Issuing Lender,
each Swingline Lender and each Lender.

“Depository™ means any bank, broker, depository, institution or other entity that maintains
a DDA.

“DICL” means Dillard’s Insurance Company Limited, a company registered and existing
under the laws of Bermuda.

“Disposition™ has the meaning set forth in Section 7.05.
“Dividing Person™ has the meaning given to such term in the definition of “Division™.

“Division™ means the division of the assets, liabilities and/or obligations of a Person (the
“Dividing Person™) among two or more Persons (whether pursuant to a “plan of division™ or
similar arrangement), which may or may not include the Dividing Person and pursuant to which
the Dividing Person may or may not survive.

“Division Successor” means any Person that, upon the consummation of a Division of a
Dividing Person, holds all or any portion of the assets, liabilities and/or obligations previously held
by such Dividing Person immediately prior to the consummation of such Division. A Dividing
Person which retains any of its assets, liabilities and/or obligations after a Division shall be deemed
a Division Successor upon the occurrence of such Division.

“Documentation Agents” means cach of the Effective Date Documentation Agent, the
First Amendment Documentation Agent and the Second Amendment Documentation Agent.

“Dollars” or 8" refers to lawful money of the United States of America.

“Domestic Subsidiary” means any Subsidiary of a Borrower organized or incorporated
under the laws of a jurisdiction located in the U.S.

“Early_Opt-in_Election” means—,_if the then-current Benchmark is LIBO Rate, the

occurrence of:




(2) {ZHiHhethe joint election by the Agent erfithe-eleeton by the Reguired Lenders
to-dectare that an Earby Opt-in-Llection has occurred and-the provision. as apphcable.and the

Parent Borrower to trigger a fallback from LIBO Rate and the provision by the Agent of written

notice of such election to the Parent Borrower-and-the Lendersor by-the Required Lendersof

“EBITDA™ means, for any period, the Net Income for the Parent Borrower and its
Subsidiaries on a consolidated basis determined in accordance with GAAP plus (a) without
duplication to the extent deducted in determining such Net Income, the sum of (i} Interest Expense.
provision for Taxes based on income and depreciation and amortization, all as determined in
accordance with GAAP, (ii) extraordinary, non-recurring or unusual charges or losses, (iii) charges
resulting from the application of FASB Statement Number 123 (Revised), (iv) other non-cash
charges and (v) losses arising from the sale of assets other than in the ordinary course of business,
minus (b) to the extent included in such consolidated Net Income, extraordinary, non-recurring or
unusual gains and gains arising from the sale of assets other than in the ordinary course of business.
Notwithstanding anything to the contrary contained herein, all calculations of EBITDA shall be
calculated, determined and adjusted to exclude, for any applicable period or date of determination,
any income, loss, results of operations, deduction, charge or other adjustments with respect to the
Specified Subsidiaries, except, without duplication, for any earnings of any Specified Subsidiary
that are actually received in cash by any Borrower and included in such Borrower’s Net Income,

“EBITDAR” means for any period for the Parent Borrower and its Subsidiaries on a
consolidated basis determined in accordance with GAAP, the sum of (a) EBITDA plus (b) Rental
and Lease Expense of the Parent Borrower and its Subsidiaries. Notwithstanding anything to the
contrary contained herein, all calculations of EBITDAR shall be calculated, determined and
adjusted to exclude, for any applicable period or date of determination, any income, loss, results
of operations, deduction, charge or other adjustments with respect to the Specified Subsidiaries,
except, without duplication, for any earnings of any Specified Subsidiary that are actually received
in cash by any Borrower and included in such Borrower’s Net Income,

“ECP” means an “eligible contract participant™ as defined in Section 1(a)(18) of the
Commodity Exchange Act or any regulations promulgated thereunder and the applicable rules
issued by the Commodity Futures Trading Commission and/or the SEC.




“EEA Financial Institution” means (a) any credit institution or investment firm
established in any EEA Member Country which is subject to the supervision of an EEA Resolution
Authority, (b) any entity established in an EEA Member Country which is a parent of an institution
described in clause (a) of this definition, or (c) any financial institution established in an EEA
Member Country which is a subsidiary of an institution described in clauses (a) or (b) of this
definition and is subject to consolidated supervision with its parent.

“EEA Member Country” means any of the member states of the European Union,
Iceland, Liechtenstein, and Norway.

“EEA Resolution Authority” means any public administrative authority or any Person
entrusted with public administrative authority of any EEA Member Country (including any
delegee) having responsibility for the resolution of any EEA Financial Institution.

“Effective Date™” means May 13, 2015.

“Effective Date Arrangers” means cach of J.P. Morgan Securities LLC, Wells Fargo
Securities, LLC, Regions Capital Markets, a division of Regions Bank, and Citizens Bank, N.A.,
in its capacity as joint lead arranger and joint bookrunner for the credit facility established
hereunder as of the Effective Date.

“Effective Date Documentation Agent” means Citizens Bank, N A, mn 11s capacity as
documentation agent for the credit facility established hereunder as of the Effective Date.

“Effective Date Syndication Agents™ means each of Wells Fargo Bank, N.A. and Regions
Capital Markets, in their capacity as syndication agents for the credit facility established hereunder
as of the Effective Date.

“Electronic Signature” means an electronic sound, symbol, or process attached to, or
associated with, a contract or other record and adopted by a Person with the intent to sign,
authenticate or accept such contract or record.

“Electronic System™ means any electronic system, including e-mail, e-fax, web portal
access for such Borrower and any other Internet or extranet-based site, whether such electronic
system is owned, operated or hosted by the Agent or any Issuing Lender and any of its respective
Related Parties or any other Person, providing for access to data protected by passcodes or other
securily system.

“Eligible Assignee” means (a) a Lender, (b) an Affiliate of a Lender and (¢) an Approved
Fund, other than, in each case, (i) a Defaulting Lender or its Lender Parent, (ii) the Parent Borrower
or any Subsidiary or other Affiliate of the Parent Borrower, (ii1) a natural person or (iv) a holding
company, investment vehicle or trust for, or owned and operated for the primary benefit of, a
natural person, other than, in the case of this clause (iv), any such holding company, investment
vehicle or trust that (A) has not been established for the primary purpose of acquiring Loans or
Commitments, (B) is managed by a professional advisor, who is not a natural person or a relative
thereof, having significant experience in the business of making or purchasing commercial loans,
{C) has assets greater than $25,000,000 and (D) makes or purchases commereial loans and similar
extensions of credit in the ordinary course of its business as significant part of its activities.
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“Eligible Inventory” shall mean, as of the date of determination thereof, items of
Inventory of the Subsidiary Borrowers that are finished goods, merchantable and readily saleable
to the public in the ordinary course deemed by the Agent in its Permitted Discretion to be eligible
for inclusion in the calculation of the Borrowing Base. “Eligible Inventory™ shall include, without
duplication of other Eligible Inventory, Eligible Letter of Credit Inventory. Without limiting the
foregoing, unless otherwise approved in writing by the Agent, none of the following shall be
deemed to be Eligible Inventory:

(a) Inventory that is not owned solely by the Subsidiary Borrowers, or is leased
or on consignment or the Subsidiary Borrowers do not have good and valid title thereto;

(b) Inventory (including any portion thereof in transit from vendors, except for
Eligible Letter of Credit Inventory) that is not located at a warehouse facility or store that
is owned or leased by a Subsidiary Borrower;

(¢) Inventory that represents (1) goods damaged, defective or otherwise
unmerchantable, (ii) goods that do not conform in all material respects to the
representations and warranties contained in this Agreement or any of the Security
Documents, or (iii) goods to be returned to the vendor or goods for which reclamation
rights have been asserted by the seller;

(d) Inventory that is not located in the United States of America (excluding
territories and possessions thereof and Eligible Letter of Credit Inventory):

(e) Inventory that is not subject to a perfected first priority security interest in
favor of the Agent for the benefit of the Secured Parties:

(f) Inventory which consists of samples, labels, bags, packaging. and other
similar non-merchandise categories;

(g) Inventory as to which insurance in compliance with the provisions of
Section 6.07 hereof 1s not in effect:

(h) Inventory which has been sold but not vet delivered or as to which any
Subsidiary Borrower has accepted a deposit;

(1) Perishable Inventory;

() Inventory which is subject to any Lien other than (i) a Lien in favor of the
Agent and (ii) a Permitted Encumbrance which does not have priority over the Lien in
favor of the Agent;

(k) Inventory {except for Eligible Letter of Credit Inventory) which is being
processed offsite at a third party location or outside processor, or is in-transit to or from
such third party location or outside processor; or

] Inventory which has been acquired from a Sanctioned Person.
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In the event that Inventory of a Subsidiary Borrower which was previously Eligible Inventory
ceases to be Eligible Inventory hereunder, such Subsidiary Borrower or the Parent Borrower shall
notify the Agent thereof on and at the time of submission to the Agent of the next Borrowing Base
Certificate.

“Eligible Letter of Credit Inventory”™ means Inventory (a) not yet delivered to a
Subsidiary Borrower, (b) the purchase of which is supported by a Commercial Letter of Credit
having an expiry within sixty (60) days of such date of determination, (c) subject to a negotiable
document showing Agent, or with consent of the Agent, for which the document of title reflects a
Subsidiary Borrower as consignee (along with delivery to the Agent or a Subsidiary Borrower, as
applicable, of the documents of title with respect thereto), (d) as to which, if so required by the
Agent in its discretion, the Agent has possession or control over the documents of title which
evidence ownership of the subject Inventory (such as by the delivery of a customs broker agency
agreement, satistactory to the Agent), (e) which is insured to the reasonable satisfaction of the
Agent, and (f) which otherwise would constitute Eligible Inventory.

“Environmental Laws" means all applicable laws, rules, regulations, codes, ordinances,
orders, decrees, judgments, injunctions, notices or binding agreements issued, promulgated or
entered into by or with any Governmental Authority, relating in any way to (a) the environment,
(b) the preservation or reclamation of natural resources, (c) the management, handling, treatment,
storage, disposal, Release or threatened Release of any Hazardous Material or (d) health and safety
matters (to the extent related to exposure to any Hazardous Materials).

“Environmental Liability” means any liability, contingent or otherwise (including any
liability for damages, natural resource damage, costs of environmental remediation, administrative
oversight costs, fines, penalties or indemnities), of any Borrower or Subsidiary directly or
indirectly resulting from or based upon (a) any violation of any Environmental Law, (b) the
generation, use, handling, transportation, storage, treatment or disposal of any Hazardous
Materials, (c) any exposure to any Hazardous Materials, (d) the Release or threatened Release of
any Hazardous Materials into the environment or (e) any contract, agreement or other consensual
arrangement pursuant to which liability is assumed or imposed with respect to any of the foregoing.

“Equity_Interests” means shares of capital stock, partnership interests, membership
interests in a limited liability company, beneficial interests in a trust or other equity ownership
interests in a Person, and any warrants, options or other rights entitling the holder thereof to
purchase or acquire any of the foregoing, but excluding any debt securities convertible into any of
the foregoing.

“ERISA™ means the Employee Retirement Income Security Act of 1974, as amended from
time to time, and the rules and regulations promulgated thereunder.

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, together
with any Borrower, 1s treated as a single employer under Section 414(b) or (c¢) of the Code or
Section 4001(14) of ERISA or, solely for purposes of Section 302 of ERISA and Section 412 of
the Code, is treated as a single employer under Section 414 of the Code.
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“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA
or the regulations issued thereunder, with respect to a Plan (other than an event for which the 30-
day notice period is waived); (b) the failure by any Plan to satisfy the minimum funding standards
{within the meaning of Section 412 of the Code or Section 302 of ERISA applicable to such Plan),
whether or not waived; (c) the filing pursuant to Section 412(c) of the Code or Section 302(c) of
ERISA of an application for a waiver of the minimum funding standard with respect to any Plan;
(d) the incurrence by any Borrower or any ERISA Affiliate of any liability under Title IV of
ERISA with respect to the termination of any Plan; (e) the receipt by any Borrower or any ERISA
Affiliate from the PBGC or a plan administrator of any notice relating to an intention to terminate
any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by any Borrower
or any ERISA Affiliate of any liability with respect to the withdrawal or partial withdrawal of any
Borrower or any ERISA Affiliate from any Plan or Multiemployer Plan; or (g) the receipt by any
Borrower or any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from
any Borrower or any ERISA Affiliate of any notice, concerning the imposition upon any Borrower
or any ERISA Affiliate of Withdrawal Liability or a determination that a Multiemplover Plan is,
or is expected to be, insolvent, in critical status or in reorganization, within the meaning of Title IV
of ERISA.

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published
by the Loan Market Association (or any successor Person), as in effect from time to time.

“Eurocurrency Borrowing” shall mean a Borrowing comprised of Eurocurrency Loans.

“Eurocurrency Loan” shall mean any Loan bearing interest at a rate determined by
reference to the Adjusted LTBO Rate in accordance with the provisions of Article IT.

“Event of Default™ has the meaning assigned to such term in Section 8.01.
“Excess Availability” means, as of any date of determination, the excess, if any, of (a) the

lesser of the Borrowing Base or the Total Commitment, minus (b) the outstanding Credit
Extensions.

“Excess Availability Threshold™ is satisfied as of any date of determination if, with
respect to any transaction, Excess Awvailability (calculated on a pro forma basis after giving effect
to such transaction and any Borrowings to be made on such date of determination and at all times
during the 60-day-30-day period immediately prior to such transaction) is at least $200,000,000
for i such transaction is w be permitied by Section 7.1} or Section T10(K). 53000000005 on
such date of determination.

“Exeess Cash™ means; al any Line, the amouant by which the Consolidated Cash Balance

“Exchange Act” means the Securities Exchange Act of 1934,

“Excluded Accounts” means (a) accounts maintained in the ordinary course of business
containing cash amounts that do not exceed at any time $250,000 for any such account and
$1,250,000 in the aggregate for all such accounts under this clause (a), (b) an account which is
used exclusively for the payment of payroll, payroll taxes, employee benefits or escrow deposits
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related to payroll, payroll taxes and employee benefits, (¢) an account which exclusively holds
amounts in trust for third parties or on behalf of third parties including those held for the benefit
of employees, officers, directors or taxing authorities, (d) zero balance accounts, (&) accounts
consisting exclusively of Other Store Proceeds and (f) escrow accounts and other accounts used
exclusively to hold (i) proceeds of newly issued Indebtedness permitted under this Agreement
{other than any advances under this Agreement) and (ii) cash or cash equivalents constituting
purchase price deposits held in escrow by an unaffiliated third party pursuant to a binding and
enforceable purchase and sale agreement with an unaffiliated third party containing customary
provisions regarding the payment and refunding of such deposits.
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“Excluded Hedging Obligation™ means, with respect to any Borrower, (a) any Hedging
Obligation if, and to the extent that, all or a portion of the Guarantee of such Borrower of, or the
grant by such Borrower of'a security interest to secure, such Hedging Obligation (or any Guarantee
thereof) is or becomes illegal under the Commaodity Exchange Act or any rule, regulation or order
of the Commodity Futures Trading Commission (or the application or official interpretation of any
thereof), by virtue of such Borrower’s failure for any reason to constitute an ECP at the time the
Guarantee of such Borrower or the grant of such security interest becomes or would become
effective with respect to such Hedging Obligation, (b} in the case of a Hedging Obligation subject
to a clearing requirement pursuant to Section 2(h) of the Commodity Exchange Act (or any
successor provision thereto), because such Borrower is a “financial entity,” as defined in
Section 2(h)(7)(C) of the Commodity Exchange Act (or any successor provision thereto), at the
time the Guarantee of such Borrower becomes or would become effective with respect to such
related Hedging Obligation or (c) any other Hedging Obligation designated as an “Excluded
Hedging Obligation” of such Borrower as specified in any agreement between the relevant
Borrower and counterparty applicable to such Hedging Obligations. If a Hedging Obligation arises
under a master agreement governing more than one swap, such exclusion shall apply only to the
portion of such Hedging Obligation that is attributable to swaps for which such Guarantee or
security interest is or becomes illegal.

“Excluded Subsidiary” means any Subsidiary of the Parent Borrower that is (i) not a
Material Subsidiary, (ii) a Foreign Subsidiary, (iii) a Subsidiary of a CFC, which Subsidiary is
organized or incorporated under the laws of a jurisdiction located in the U.S., (iv) a FSHCO or (v}
a Specified Subsidiary. As of the Seeend Third Amendment Effective Date, Condev Mission, Inc.,
Dillard Travel, Inc., Dillard’s Properties, Inc., DSS HQ Properties, LLC, DSS NEIL Properties,
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LLC, Westminster Fashion Place LLC, and Westminster Mall Investing LLC are Excluded
Subsidiaries.

“Excluded Taxes” means any of the following Taxes mmposed on or with respect to a
Recipient or required to be withheld or deducted from a payment to a Recipient; (a) Taxes imposed
on or measured by net income (however denominated), franchise Taxes, and branch profits Taxes,
in each case, (i) imposed as a result of such Recipient being organized under the laws of, or having
its principal office or, in the case of any Lender, its applicable lending office located in, the
jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that are Other
Connection Taxes; (b) in the case of a Lender, U.5. Federal withholding Taxes imposed on
amounts payable to or for the account of such Lender with respect to an applicable interest in a
Loan, Letter of Credit or Commitment pursuant to a law in effect on the date on which (i) such
Lender acquires such interest in the Loan, Letter of Credit or Commitment (other than pursuant to
an assignment request by the Borrowers under Section 2.30(b)) or (ii) such Lender changes its
lending office, except in each case to the extent that, pursuant to Section 2.28. amounts with
respect to such Taxes were payable either to such Lender’s assignor immediately before such
Lender acquired the applicable interest in a Loan, Letter of Credit or Commitment or to such
Lender immediately before it changed its lending office; (c) Taxes attributable to such Recipient’s
failure to comply with Section 2.28(f): and (d) any withholding Taxes imposed under FATCA.

13

Existing Blocked Account™ shall have the meaning provided in Section 2.24(a).
“Existing Class™ shall have the meaning provided in Section 2.20.

“Existing Commitment” shall have the meaning provided in Section 2.20.

“Existing Credit Card Notification™ shall have the meaning provided in Section 2.24(b).

“Existing Loans” shall have the meaning provided in Section 2.20.

“Existing Revolving Borrowings” shall have the meaning provided in Section 2.09(d).
“Extended Commitments™ shall have the meaning provided in Section 2.20.
“Extended Loans” shall have the meaning provided in Section 2.20.

“Extending Lender” shall have the meaning provided in Section 2.20.

“Extension Amendment” shall have the meaning provided in Section 2.20.

“Extension Date” shall have the meaning provided in Section 2.20.
“Extension Election” shall have the meaning provided in Section 2.20.
“Extension Request” shall have the meaning provided in Section 2.20.

“Extension Series” shall mean all Extended Commitments that are established pursuant to
the same Extension Amendment (or any subsequent Extension Amendment to the extent such
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Extension Amendment expressly provides that the Extended Commitments provided for therein
are intended to be a part of any previously established Extension Series) and that provide for the
same interest margins, extension fees, maturity and other terms.

“FATCA” means Sections 1471 through 1474 of the Code, as of the Effective Date (or
any amended or successor version that is substantively comparable and not materially more
onerous to comply with), any current or future regulations or official interpretations thereof and
any agreement entered into pursuant to Section 1471(b)(1) of the Code and any fiscal or regulatory
legislation, rules or practices adopted pursuant to any intergovernmental agreement, treaty or
convention among Governmental Authorities and implementing such Sections of the Code.

“Federal Funds Effective Rate” means. for any day, the rate calculated by the NYFRB
based on such day’s federal funds transactions by depositary institutions (as determined in such
manner as shall be set forth on the Eederal Reserve Bankof NewYork s NYFRB's Website from
time to time) and published on the next succeeding Business Day by the NYFRB as the effective
federal funds rate, provided that, if the Federal Funds Effective Rate as so determined would be
less than zero, such rate shall be deemed to zero for the purposes of this Agreement.
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“Fee Letter” means, collectively, (a) the fee letter dated April 22, 2015 executed by the
Agent and the Parent Borrower with respect to any administrative agent fee set forth therein, (b)
the letter agreement entitled “Engagement Letter” dated April 7, 2020, regarding fees, executed
by the Agem and accepted and agreed to hy the Parent Burmwer and- {tg :) the letter agreement

agreed to by the Parent Borrower, g!;g (d) any other agreement now or at anytime hereafter entered
into between one or more Borrower and the Agent, JPMorgan and/or any of their Affiliates, in
each case providing for the payment of fees to the Agent, JPMorgan and/or any of their Affiliates
in connection with this Agreement or any transactions contemplated hereby or related thereto, as
such letter agreement and such other agreements may from time to time be amended.

“Financial Officer” means, with respect to any Borrower, the chief financial officer,
principal financial officer, principal accounting officer, treasurer, controller or assistant controller
of such Borrower. Unless otherwise specified, each reference to Financial Officer shall be deemed
to be a Financial Officer of the Parent Borrower.

“First Amendment” means that certain Amendment No, 1 to Credit Agreement dated as
of August 9, 2017 among the Parent Borrower and Dillard Store Services, Inc., an Arizona
corporation, as borrowers, certain subsidiaries of the Parent Borrower as guarantors, the Lenders
party thereto and the Agent.

“First Amendment Arrangers” means each of JPMorgan, Wells Fargo Bank, N.A.,
Regions Capital Markets and Citizens Bank, N.A., in their capacity as joint lead arranger and joint
bookrunner for the First Amendment.

“First Amendment Documentation Agent” means Citizens Bank, N.A_, in its capacity as
documentation agent for the First Amendment.
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“First Amendment Syndication Agents” means each of Wells Fargo Bank, N.A. and
Regions Capital Markets, in their capacity as syndication agent for the First Amendment.

“Fixed Charge Coverage Ratio” means, with respect to any fiscal period of the Parent
Borrower and 1ts Subsidiaries {other than the Specified Subsidiaries) on a consolidated basis, the
ratio of (a) the sum of EBITDAR for such period, minus Capital Expenditures incurred by the
Parent Borrower and its Subsidiaries {other than the Specified Subsidiaries) during such period
minus federal, state, local and foreign income Taxes paid in cash during such period, to (b) Fixed
Charges for such period. The Fixed Charge Coverage Ratio shall be calculated on a trailing twelve
fiscal months basis,

“Fixed Charges” means, with respect to any fiscal period of the Parent Borrower and its
Subsidiaries on a consolidated basis, without duplication, the sum of (a) cash Interest Expense
during such fiscal period, (b) Rental and Lease Expense during such fiscal period, (¢) Scheduled
Payments during such fiscal period, and (d) Restricted Payments made in cash in respect of Equity
Interests of the Parent Borrower during such fiscal period, but only to the extent such Restricted
Payments are paid on or after the Second Amendment Effective Date. Notwithstanding anything
to the contrary contained herein, all caleulations of Fixed Charges shall be calculated, determined
and adjusted to exclude, for any applicable period or date of determination, any amount, charge or
other adjustment with respect to the Specified Subsidiaries determined in accordance with GAAP
for such period or date of determination.

“Flood Laws™ has the meaning assigned to such term in Section 9.10.

i Flonr means the benchmark rate floor 1f anv, provided in this Aereement imitially (as of

“Foreign Lender” means any Lender that is not a U.S. Person.

“Foreign_Subsidiary” means any Subsidiary of a Borrower that is not a Domestic
Subsidiary.

“FSHCO" means any Domestic Subsidiary that has no material assets other than the capital
stock of one or more Foreign Subsidiaries that are CFCs.

“GAAP” means, subject to Section 1.03, generally accepted accounting principles in the
United States of America, as in effect from time to time.

“Governmental Authority” means the government of the United States of America, any
other nation or any political subdivision thereof, whether state or local, and any agency, authority,
instrumentality, regulatory body, court, central bank or other entity exercising executive,
legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to
government (including any supra-national bodies such as the European Union or the European
Central Bank).

“Guarantee” of or by any Person (the “guarantor’) means any obligation, contingent or
otherwise, of the guarantor guaranteeing or having the economic effect of guaranteeing any
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Indebtedness or other obligation of any other Person (the “primary obligor™) in any manner,
whether directly or indirectly, and including any obligation of the guarantor, direct or indirect, (a)
to purchase or pay (or advance or supply funds for the purchase or payment of) such Indebtedness
or other obligation or to purchase (or to advance or supply funds for the purchase of) any security
for the payment thereof, (b) to purchase or lease property, securities or services for the purpose of
assuring the owner of such Indebtedness or other obligation of the payment thereof, (¢) to maintain
working capital, equity capital or any other {inancial statement condition or liquidity of the primary
obligor so as to enable the primary obligor to pay such Indebtedness or other obligation or (d) as
an account party in respect of any letter of credit or letter of guaranty issued to support such
Indebtedness or obligation—;_provided that the term “Guarantee™ shall not include endorsements
for collection or deposit in the ordinary course of business: provided, further, that the term
Guarantee shall not, with respect to any Subsidiary Borrower, include any Excluded Hedging
Obligation of such Subsidiary Borrower.

“Guaranteed Obligations™ has the meaning assigned to such term in Section 3.01.

*Guarantor Payment™ has the meaning assigned to such term in Section 3.10.

“Hazardous Materials” means: (a) any substance, material, or waste that is included
within the definitions of *“hazardous substances,” “hazardous materials,” “hazardous waste,” “toxic
substances,” “toxic materials,” “toxic waste,” or words of similar import in any Environmental
Law; (b) those substances listed as hazardous substances by the United States Department of
Transportation (or any successor agency) (49 C.F.R. 172,101 and amendments thereto) or by the
Environmental Protection Agency (or any successor agency) (40 C.F.R. Part 302 and amendments
thereto); and (c) any substance, material, or waste that is petroleum, petroleum-related, or a
petroleum  by-product, asbestos or asbestos-containing material, polychlorinated biphenyls,
flammable, explosive, radioactive, freon gas, radon, or a pesticide, herbicide, or any other
agricultural chemical.

“Hedging Agreement” means any agreement with respect to any swap, forward, spot,
future or derivative transaction or option or similar agreement involving, or settled by reference
to, one or more rates, currencies, commodities, equity or debt instruments or securities, or
economic, financial or pricing indices or measures of economic, financial or pricing risk or value
or any similar transaction or any combination of these transactions; provided that no phantom stock
or similar plan providing for payments only on account of services provided by current or former
directors, officers, employees or consultants of the Borrowers or the Subsidiaries shall be a
Hedging Agreement.

&5

Hedging Obligation” means, with respect to any Person, any obligation under any
Hedging Agreement, including, without limitation the obligation to pay or perform thereunder.

“IBA™ has the meaning assigned to such term in Section 1.07.
“Impacted Interest Period™ has the meaning set forth in the definition of “LIBO Rate™.
“Indebtedness” of any Person means, without duplication, (a) all obligations of such

Person for borrowed money, (b) all obligations of such Person evidenced by bonds, debentures,
notes or similar instruments, {c) all obligations of such Person upon which interest charges are
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customarily paid or accrued by such Person, (d) all obligations of such Person under conditional
sale or other title retention agreements relating to property acquired by such Person, (e} all
obligations of such Person in respect of the deferred purchase price of property or services
{excluding current accounts payable incurred in the ordinary course of business), (f) all
Indebtedness of others secured by (or for which the holder of such Indebtedness has an existing
right, contingent or otherwise, to be secured by) any Lien on property owned or acquired by such
Person, whether or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by
such Person of Indebtedness of others (including, without limitation, under any Synthetic Leases),
(h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or otherwise, of
such Person as an account party in respect of letters of credit and letters of guaranty, (j) all
obligations, contingent or otherwise, of such Person in respect of bankers’ acceptances, (k) all
Hedging Agreements, and (1) all mandatorily redeemable preferred stock of such Person, valued
at the applicable redemption price, plus accrued and unpaid dividends payable in respect of such
redeemable preferred stock. The Indebtedness of any Person shall include the Indebtedness of any
other entity (including any partmership in which such Person is a general partner) to the extent such
Person is liable therefor as a result of such Person’s ownership interest in or other relationship with
such entity, except to the extent the terms of such Indebtedness provide that such Person is not
liable therefor. It is understood that the term “Indebtedness” does not include obligations in respect
of operating leases (which, for purposes hereof, shall be determined in accordance with
Section 1.03), including any operating leases arising under sale and leaseback transactions.

“Indemnified Taxes" means (a) Taxes, other than Excluded Taxes, imposed on or with
respect to any payment made by or on account of any obligation of the Borrowers under any Loan
Document and (b) to the extent not otherwise described in the foregoing clause (a) hereof, Other
Taxes.

“Indemnitee” has the meaning provided therefor in Section 10.04(b).

“Initial FCCR Test Period™ has the meaning provided therefor in Section 7.08.

“Initial Loans™ shall have the meaning provided in Section 2.01(a).

“Inspection Trigger Period” means any period commencing on the first date on which (a)
Excess Availability is less than $150.000.000-120,000.000 for three (3) consecutive Business Days
or (b) an-a Specified Event of Default has occurred and is continuing, and continuing until the date
on which both (1) Excess Availability is greater than $456:006:006-120,000,000 and (1) no
Specified Event of Default has occurred and is continuing-duringsueh-period.

“Interest Expense” means, for any period, total interest expense (including that
attributable to Capital Lease Obligations) of the Parent Borrower and its Subsidiaries for such
period with respect to all outstanding Indebtedness of the Parent Borrower and its Subsidiaries
(including all commissions, discounts and other fees and charges owed with respect to letters of
credit and bankers® acceptances and net costs under Hedging Agreements in respect of interest
rates to the extent such net costs are allocable to such period in accordance with GAAP), calculated
on a consolidated basis for the Parent Borrower and its Subsidiaries for such period in accordance
with GAAP.
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“Interest Payment Date” means (a) with respect to any Base Rate Loan and any Swingline
Loan, each Quarterly Date and (b) with respect to any Eurocurrency Loan, the last day of each
Interest Period therefor and, in the case of any Interest Period for a Eurocurrency Loan of more
than three (3) months” duration, each day prior to the last day of such Interest Period that occurs
at three-month intervals atter the first day of such Interest Period.

“Interest Period” means, with respect to any Eurocurrency Borrowing, the period
commencing on the date of such Eurocurrency Borrowing and ending on the day that is seven days
or the numerically corresponding day in the calendar month that is one, three or six months
thereafter (or the day that is tweo menths or twelve months thereafter if, at the time of the relevant
Borrowing, LIBOR funding for such a period is available to all Lenders participating therein), as
the Parent Borrower may elect, provided that (a) if any Interest Period would end on a day other
than a Business Day. such Interest Period shall be extended to the next succeeding Business Day
unless, in the case of a Eurocurrency Borrowing only, such next succeeding Business Day would
fall in the next calendar month, in which case such Interest Period shall end on the next preceding
Business Day, (b) any Interest Period pertaining to a Eurocurrency Borrowing that commences on
the last Business Day of a calendar month (or on a day for which there is no numerically
corresponding day in the last calendar month of such Interest Period) shall end on the last Business
Day of the last calendar month of such Interest Period. and (c) any Interest Period which would
otherwise end after the Maturity Date shall end on the Maturity Date. For purposes hereof, the
date of a Borrowing initially shall be the date on which such Borrowing is made and thereafter
shall be the effective date of the most recent conversion or continuation of such Borrowing.

“Interpolated Rate” means, at any time, for any Interest Period, the rate per annum
(rounded to the same number of decimal places as the LIBO Screen Rate) determined by the
Administrative- Agent (which determination shall be conclusive and binding absent manifest error)
to be equal to the rate that results from interpolating on a linear basis between: (a) the LIBO Screen
Rate for the longest period (for thelengestperied-for-which the LIBO Screen Rate is available)
that is shorter than the Impacted Interest Period:-_and (b) the LIBO Screen Rate for the shortest
period (for which thatthe LIBO Screen Rate is available) that exceeds the Impacted Interest Period,
in each case, at such time; provided that if any Interpolated Rate shall be less than zero. such rate
shall be deemed to be zero for purpos Agr

“Inventory” has the meaning assigned to such term in the Security Agreement.

“Inventory Reserves” means such reserves as may be established from time to time by the
Agent in its Permitted Discretion with respect to the determination of the saleability, at retail, of
the Eligible Inventory or which reflect such other factors as affect the Appraised Value of the
Eligible Inventory. Without limiting the generality of the foregoing, Inventory Reserves may
include (but are not limited to) reserves based on (a) obsolescence; (b) seasonality: (c) Shrink; (d)
imbalance; (e) change in Inventory character; (f) change in Inventory composition; (g) change in
Inventory mix; (h) markdowns (both permanent and point of sale); and (i) retail markons and
markups inconsistent with prior period practice and performance; industry standards; current
business plans; or advertising calendar and planned advertising events.

“Investments’ has the meaning set forth in Seetion 7.10.
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“Issuing Lenders” means (a) JPMorgan, in its capacity as an issuer of Letters of Credit
hereunder, and any successor to JPMorgan in such capacity and (b) each other Lender, other than
JPMorgan, designated by the Parent Borrower as an Issuing Lender through written notice to the
Agent, including any replacement thereof with another Lender; provided that if the Parent
Borrower appoints a Lender (other than JPMorgan) as an Issuing Lender, the Parent Borrower
shall furnish prompt written notice thereof to the Agent and such Lender has accepted such
designation in writing pursuant to documentation reasonably acceptable to the Agent. Each
Issuing Lender may, in its reasonable discretion, arrange for one or more Letters of Credit to be
issued by Affiliates of such Issuing Lender (including, for the avoidance of doubt, JPMorgan Hong
Kong as an Affiliate of JPMorgan), in which case the term “Issuing Lender” shall include any such
Affiliate with respect to Letters of Credit issued by such Affiliate. Each Issuing Lender shall act
commercially reasonably and otherwise in accordance with the standard of care set forth in Section

2.06(g).

“JPMCB Parties” has the meaning assigned to such term in Section 10.21.

“JPMorgan™ means JPMorgan Chase Bank, N.A_. a national banking association.

“JPMorgan Hone Kone” means JPMorean Chase Bank, N.A., Hong Kong Branch.

&

‘JPMorgan Concentration Account”™ shall have the meaning set forth in Section 2.24(c).
“Latest Maturity Date” shall mean at any date of determination, the latest Maturity Date

applicable to any Class of Commitments or Loans that is outstanding hereunder on such date of
determination, as extended in accordance with this Agreement from time to time.

“LC Disbursement” means a payment made by an Issuing Lender pursuant to a Letter of
Credit.

*LC Sublimit” means (a) with respect to JPMorgan, in its capacity as an Issuing Lender,

$30,000,000 in the aggregate-, provided that no more than $10.000,000 of JPMorgan’s LC Sublimit

may be attributable to Letters of Credit issued by JPMorgan Hong Kong, and (b) with respect to
any other Issuing Lender, an amount agreed to by such Issuing Lender and the Parent Borrower.

“Lender-Related Person" means. collectively, the Agent, any Arranger, any Syndication
anv Documentation Agent, anv Issuing Lender and anv Lender, and any Rel: Party of

“Lenders” shall mean the Persons identified on Schedule 1.1 and any other Person that
shall have become a Lender hereunder pursuant to Section 2.09 or an Assignment and Assumption
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or otherwise, other than any such Person that ceases to be a Lender hereunder pursuant to an

Assignment and Assumption or otherwise. Unless the context otherwise requires, the term
“Lenders” includes the Swingline fenderLenders and the Issuing LerderLenders.

“Letter of Credit” shall mean a letter of credit that 1s (a) 1ssued pursuant to this Agreement
for the account of a Borrower or a direct or indirect Subsidiary of the Parent Borrower, (b) a
Standby Letter of Credit or Commercial Letter of Credit, (¢} issued in connection with the purchase
of Inventory by a Borrower or for any other purpose that is reasonably acceptable to the Agent,
and (d) in form and substance reasonably satistactory to the applicable Issuing Lender.

“Letter of Credit Fees” shall mean the fees payable in respect of Letters of Credit pursuant
to Section 2.10.

“Letter of Credit Outstandings” means the sum of Commercial Letter of Credit
Outstandings and Standby Letter of Credit Outstandings. The Letter of Credit Outstandings of any
Lender at any time shall be its Commitment Percentage of the aggregate Letter of Credit
Outstandings.

“LIBO Rate™ means, with respect to any Eurocurrency Borrowing for any applicable

Interest Period_or for any Borrowing of Base Rate Loans, - an interest rate per annum equdl to the
LIBO Screen Rate at approximately 11:00 a.m., London time, two Busmess Days prior to lhe

commencement of such Interest Period; pro'ﬂdcd that if s
rate shal be deemed to-be 100y provided. further, that +f such rate the L[B{J bcrccn Ratc shall
not be available at such time for such Interest Period (an “Impacted Interest Period™) then the
LIBO Rate shall be the Interpolated Rate, subject to Section 2.16 in the event that the Agent shall
conclude that it shall not be possible to deterrnme such ]nterpoldtcd Rate (u.hth Lonclumon shall
be conclusne and bmdmg absent manifest error): : -

Nomflthstandmp, rhc torugmng, to the extent that the L[B(J Rate™ or rhc ‘Admsmd LI BO Ratc
is used in connection with a Borrowing of Base Rate Loans. such rate shall be determined as

modified by the definition of Alternate Base Rate.

“LIBO Screen Rate” means, for any day and time, with respect to any Eurocurrency
Borrowing for any Interest Period or for any Borrowing of any Base Rate Loans, the London
mterbank offered rate as administered by ICE Benchmark Administration (or any other Person that
takes over the administration of such rate for Dollars) for a period equal in length to such Interest
Period as displayed on such day and time on pages LIBORO1 or LIBORO2 of the Reuters screen
that displays such rate (or, in the event such rate does not appear on a Reuters page or screen, on
any successor or substitute page on such screen that displays such rate, or on the appropriate page
of such other information service that publishes such rate from time to time as selected by the
Agent in its reasonable discretion); provided that if the LIBO Screen Rate as so determined would
be less than +880.00%, such rate shall be deemed to +800.00% for the purposes of this
Agreement.
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“Lien” means, with respect to any asset, (a) any mortgage, deed of trust, lien, pledge,
hypothecation, encumbrance, charge or security interest in, on or of such asset, (b) the interest of
a vendor or a lessor under any conditional sale agreement, capital lease or title retention agreement
{or any financing lease having substantially the same economic effect as any of the foregoing)
relating to such asset and (¢) in the case of securities, any purchase option, call or similar right of
a third party with respect to such securities.

“Loan Account™ has the meaning assigned to such term in Section 2.23(a).

“Loan_Documents” means this Agreement, the First Amendment, the Second
Amendment, the Third Amendment, the Notes, the Letters of Credit, any Letter of Credit
applications, the Fee Letter, all Borrowing Base Certificates, the Blocked Account Agreements,
the DDA Notifications, the Security Documents, any Extension Amendment, all other agreements,
instruments, documents and certificates identified in Section 5.01 executed and delivered to, or in
favor of, the Agent or any Lenders and any other instrument or agreement executed and delivered
in connection herewith or therewith. Any reference in this Agreement or any other Loan Document
to a Loan Document shall include all appendices, exhibits or schedules thereto, and all
amendments, restatements, supplements or other modifications thereto, and shall refer to this
Agreement or such Loan Document as the same may be in effect at any and all times such reference
becomes operative.

“Loan Guarantor” means each Borrower.

“Loan Guaranty” means Article I1I of this Agreement.

“Loans” shall mean all loans (including, without limitation, Revolving Loans, Initial
Loans, Extended Loans and Swingline Loans) at any time made to the Borrowers or for account
of the Borrowers pursuant to this Agreement.

“Margin Stock” means “margin stock” within the meaning of Regulation T, Regulation U
and Regulation X, as applicable.

“Material Adverse Effect” means a material adverse effect on (a) the business, operations,
property, assets, or condition, financial or otherwise, of the Parent Borrower and 1ts Subsidiaries
taken as a whole, (b) the validity or enforceability of this Agreement or any of the other Loan
Documents or (c) any of the material nghts or remcdles of' the Agent, the Issuing Lcndcrs or lhe
Lenders hereunder or thereunderspre
adverse effect duectlv related to or solelv &FhH}“——H‘t‘rIH -ami—eﬂeef:—publieﬁ di&ela:red b»y the
Borrower of the COVID-19 pandennc ot the Parent Borrower a s
and -l-he}r—buwmeﬁﬁ or the -l-e:t-‘d}-}}ﬂH-\-' -[t}FeH-EEdb-IE—E.HHﬁ&EﬁIEH-&:&H .:md—dui a{-mﬂ H-[- E-ht“ -uHH—mumg

a-M-a{e-r-i&l Adverse Iftect,

“Material Indebtedness™ means (a) the Bonds and (b) Indebtedness (other than the Loans
and Letters of Credit), or obligations in respect of one or more Hedging Agreements, of any one
or more of the Borrowers in an aggregate principal amount exceeding $100,000,000. For purposes
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of determining Material Indebtedness, the “principal amount” of the obligations of the Borrowers
or any Subsidiary in respect of any Hedging Agreement at any time shall be the maximum
aggregate amount (giving effect to any netting agreements) that such Borrower or such Subsidiary
would be required to pay if such Hedging Agreement was terminated at such time.

“Material Subsidiary” means any Domestic Subsidiary which, at any time, owns property
of the same type as the Collateral, the book value of which property exceeds $500,000; provided
that if the aggregate book value of all such property of Domestic Subsidiaries which are not then
Subsidiary Borrowers is in excess of $1,000,000, then the Parent Borrower shall promptly
designate Domestic Subsidiaries which are not then Subsidiary Borrowers and which own any
such property as Material Subsidiaries (and cause such designated Material Subsidiaries to comply
with the requirements of Section 6.13(a)) to the extent necessary so that the aggregate book value
of all such property of Domestic Subsidiaries which are not then Subsidiary Borrowers is less than
$1.000,000; provided further that a Subsidiary will be considered to be a Material Subsidiary if it
is a Subsidiary Borrower.

“Maturity Date” means, (a) as to the Initial Loans, the Commitment Termination Date,
{(b) as to any Extended Loans, the applicable maturity date related to any Extension Series of
Extended Commitments, or (c) as to the Swingline Loans, the Swingline Maturity Date.

“Maximum Rate” has the meaning provided therefor in Section 10.14.

“Minority Interests” means, with respect to any Person, an amount not to exceed 30% of
the Equity Interests in such Person.

“Minority Lenders’ has the meaning provided therefor in Section 10.03(c).

“Moody’s” means Moody’s Investors Service, Inc., and any successor to its rating agency
business.

“Multiemployer Plan™ means a multiemployer plan as defined in Section 4001(a)(3) of
ERISA.

“Net_Income™ means, for any period with respect to the Parent Borrower and its
Subsidiaries, on a consolidated basis, the net income (or loss) of such Persons for such period taken
as a single accounting period determined in conformity with GAAP, provided that there shall be
excluded (a) the income (or loss) of any Person in which any other Person has an interest, except
to the extent of the amount of dividends or other distributions actually paid to the Parent Borrower
or any Subsidiary by such Person during such period, (b) the income (or loss) of any Person
accrued prior to the date it becomes a Subsidiary or is merged into or consolidated with the Parent
Borrower or any Subsidiary or that Person’s assets are acquired by the Parent Borrower or any
Subsidiary, and (c) the income of any direct or indirect Subsidiary of the Parent Borrower or a
Subsidiary to the extent that the declaration or payment of dividends or similar distributions by
that Subsidiary of that income 15 not at the time permitted by operation of the terms of its charter
or any agreement, instrument, judgment, decree, order, statute, rule or governmental regulation
applicable to that Subsidiary.

“New Blocked Accounts™ has the meaning provided therefor in Section 2.24(c).
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*Non-Defaulting Lender” means, at any time, any Lender that is not a Defaulting Lender
at such time.

“Non-Extending Lender” has the meaning provided therefor in Section 2.20(b).

“Non-Renewal Notice™ has the meaning provided therefor in Section 2.06(b)(ii).

“Non-Renewal Notice Date™ has the meaning provided therefor in Section 2.06(b)(ii).

“Non-Borrower Credit Card Proceeds” means the proceeds of any credit card charges
from major credit card processors such as MasterCard, Visa, Discover, and the like attributable to
the business operations of any Person which is not a Subsidiary Borrower.

“Notes” shall mean (a) the promissory notes of the Borrowers substantially in the form of
Exhibit B-1, cach payable to the applicable Lender, evidencing the Revolving Loans, and (b) the
promissory note of the Borrowers substantially in the form of Exhibit B-2, payable to the
Swingline Lender, evidencing the Swingline Loans.

“NYFRB" means the Federal Reserve Bank of New York.

“NYFRB Rate” means, for any day, the greater of (a) the Federal Funds Effective Rate in
effect on such day and (b) the Overnight Bank Funding Rate in effect on such day (or for any day
that 1s not a Business Day, for the immediately preceding Business Day); provided that if none of
such rates are published for any day that is a Business Day, the term “NYFRB Rate” means the
rate for a federal funds transaction quoted at 11:00 a.m. on such day received to—by the
Administrative Agent from a Federal-federal funds broker of recognized standing selected by it;
provided, further, that if any of the aforesaid rates shall-as so determined would be less than zero,
such rate shall be deemed to be zero for purposes of this Agreement.

“NYFRB’s Website” mecans the website of the NYFRB at http://www.newyorkfed.org, or
dl'l} SLUCCCSS01 500 H.IL':.

“QObligated Party” has the meaning assigned to such term in Section 3.02.

“QObligations™ means (a) the payment by the Borrowers of (i) the principal of, and interest
on the Loans, when and as due, whether at maturity, by acceleration, upon one or more dates set
for prepayment or otherwise (including any interest that accrues after the commencement of any
case or proceeding by or against any Borrower in a bankruptcy, whether or not allowed in such
case or proceeding), (ii) each payment required to be made by the Borrowers under this Agreement
in respect of any Letter of Credit, when and as due, including payments in respect of
reimbursement of disbursements, interest thereon and obligations to provide cash collateral and
(iii) all other monetary obligations, including fees, costs, expenses and indemnities, whether
primary, secondary, direct, contingent, fixed or otherwise, of the Borrowers to the Secured Parties
under this Agreement and the other Loan Documents, (b) the performance of all covenants,
agreements, obligations and liabilities of the Borrowers under or pursuant to this Agreement and
the other Loan Documents, (c) the payment and performance of all the covenants, agreements,
obligations and liabilities of each Borrower under or pursuant to this Agreement, and the other
Loan Documents, and (d) all Bank Product Obligations; provided that Excluded Hedging
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Obligations of any Borrower shall in any event be excluded from “Obligations™ owing by such
Borrower.

“QObligor” means each Borrower.

“QOther Connection Taxes” means, with respect to any Recipient, Taxes imposed as a
result of a present or former connection between such Recipient and the jurisdiction imposing such
Taxes (other than a connection arising from such Recipient having executed, delivered, become a
party to, performed its obligations under, received payments under, received or perfected a security
interest under, engaged in any other transaction pursuant to, or enforced, any Loan Document, or
sold or assigned an interest in any Loan, Letter of Credit, any other Guaranteed obligation or any
Loan Document).

“QOther Store Proceeds” means any amounts collected by any Subsidiary Borrower from
any Person and deposited into a DDA of such Subsidiary Borrower representing payments made
by any Person on account of such Person’s liabilities on account of the Parent Borrower’s private
label credit card receivables.

“Other Taxes™ means any and all present or future stamp, court, documentary, intangible,
recording, filing, excise, property or similar Taxes arising from any payment made hereunder or
under any other Loan Document or from the execution, delivery, performance, enforcement or
registration of, or from the registration, receipt or perfection of a security interest under, or
otherwise with respect to, this Agreement or any other Loan Document, except (i) any such Taxes
that are Other Connection Taxes imposed with respect to an assignment (other than an assignment
under Section 2.30(b)) and (ii) any Excluded Taxes.

“Overadvance” means, at any time of calculation, a circumstance in which the Credit
Extensions exceed the lesser of (a) the Total Commitment or (b) the Borrowing Base.

“Overnight Bank Funding Rate” means, for any day, the rate comprised of both
overnight federal funds and overnight eurodollar borrowings by U.S.-managed banking offices of
depository institutions, as such composite rate shall be determined by the NYFRB as set forth on
#spubliewebsitethe NYFRB's Website from time to time, and published on the next succeeding
Business Day by the NYFRB as an overnight bank funding rate{from-and-after such-date-asthe
NYTFREB shall commence to publish such compaosire ratel,

“Paid in Full” or “Payment in Full” means, (a) the indefeasible payment in full in cash
of all outstanding Loans and LC Disbursements, together with accrued and unpaid interest thereon,
(b) the termination, expiration, or cancellation and return of all outstanding Letters of Credit (or
alternatively, with respect to each such Letter of Credit, the furnishing to the Agent of a cash
deposit, or at the discretion of the Agent a backup standby letter of credit satisfactory to the Agent
and the applicable Issuing Lender, in an amount equal to 103% of the Letter of Credit Outstandings
with respect to such Letter of Credit as of the date of such payment)}, (c) the indefeasible payment
in full in cash of the accrued and unpaid fees, (d) the indefeasible payment in full in cash of all
reimbursable expenses and other Obligations (other than Unliquidated Obligations for which no
claim has been made and other obligations expressly stated to survive such payment and
termination of this Agreement), together with accrued and unpaid interest thereon, (e) the
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termination of all Commitments, and (f) the termination of the Bank Product Obligations or
entering into other arrangements satisfactory to the Secured Parties counterparties thereto,

“Pareat™ means, with respect tooany Lender. any Person as wowhich such Lender 15,

i ¥s 5 . ¥

“Parent Borrower™ means Dillard’s, Inc., a Delaware corporation.

“Parent Borrower Blocked Account”™ has the meaning provided therefor in

Section 2.24(¢).

“Parent Borrower Blocked Account Agreement™ means that certain Blocked Account
Control Agreement by and among the Parent Borrower, the Agent, and JPMorgan, as depositary
bank, with respect to the Parent Borrower Blocked Account.

“Participant™ has the meaning set forth in Section 10.06(e).

“Participant Register” has the meaning set forth in Section 10.06(e).

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in
ERISA and any successor entity performing similar functions.

“Perfection_Certificate” means a certificate in the form of Annex 1 to the Security
Agreement or any other form approved by the Agent.

“Perishable Inventory™ means Inventory that is subject to decay, spoilage, or destruction
solely due to the passage of time.,

“Permitted Discretion” means a determination made in good faith and in the exercise of
reasonable (from the perspective of a secured asset-based lender) business judgment.

“Permitted Encumbrances™ means;

(a) Liens imposed by law for Taxes that are not yet due or are being contested
in compliance with Section 6.05;

(b) landlord’s, carriers’, warehousemen’s, mechanics’, materialmen’s,
repairmen’s and other like Liens imposed by law, arising in the ordinary course of business
and securing obligations that are not overdue by more than 90 days or are being contested
in compliance with Section 6.05;

(c) pledges and deposits made in the ordinary course of business in compliance

with workers’ compensation, unemployment insurance, old-age pension and other social
security laws or regulations;
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(d) deposits to secure the performance of bids, trade contracts, leases, contracts
(other than for the repayment of borrowed money), statutory obligations, surety and appeal
bonds, performance bonds and other obligations of a like nature, in each case in the
ordinary course of business;

(e) Judgment Liens in respect of judgments that do not constitute an Event of
Default under clause (k) of Article VIII;

(f) easements, zoning restrictions, rights-of-way and similar encumbrances
(and with respect to leasehold interests, mortgages, obligations, liens and other
encumbrances incurred, created, assumed or permitted to exist and arising by, through or
under or asserted by a landlord or owner of leased property, with or without the consent of
the lessee) on real property imposed by law or arising in the ordinary course of business
that do not secure any monetary obligations and do not materially detract from the value
of the affected property or interfere with the ordinary conduct of business of any Borrower
or any Subsidiary:

(g) licenses, leases, or subleases granted to third Persons or to the Parent
Borrower or its Subsidiaries by the Parent Borrower and its Subsidiaries in the ordinary
course of business;

(h) Liens encumbering pledges and deposits made to secure obligations arising
from statutory, regulatory, contractual or warranty requirements of the Parent Borrower
and its Subsidiaries, including workers’ compensation, unemployment insurance, old-age
pension and other social security laws or regulations (excluding deposits securing the
repayment of Indebtedness);

(1) Liens encumbering customary initial deposits and margin deposits, and
other Liens incurred in the ordinary course of business and which are within the general
parameters customary in the industry securing obligations, under commodities agreements;

() any (1) interest or title of a lessor or sublessor under any lease, (i1) restriction
or encumbrance that the interest or title of such lessor or sublessor may be subject to, or
(iii) subordination of the interest of the lessee or sublessee under such lease to any
restriction or encumbrance referred to in the preceding clause (ii);

(k) Liens on any property or assets of any Person existing at the time such
Person is merged into or consolidated with the Parent Borrower or any Subsidiary,
provided that such Lien was not incurred in contemplation thereof and does not extend to
any other property of the Parent Borrower or any of its Subsidiaries;

(0 Liens arising from filing UCC financing statements relating solely to leases
not prohibited by this Agreement;

{m)  Liens in favor of customs and revenue authorities arising as a matter of law
to secure payment of customs duties in connection with the importation of goods;
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(n) Liens solely on cash earnest money deposits made by the Parent Borrower
or any Subsidiary in connection with any letter of intent or purchase agreement permitted
hereunder: provided that such Liens are granted on customary business terms and in the
ordinary course of business of the Parent Borrower or such Subsidiary; and

(o) Liens (1) of a collection bank arising under Section 4-210 of the UCC on
items in the course of collection and (ii) in favor of a banking institution arising as a matter
of law encumbering deposits (including the right of set-off) and which are within the
general parameters customary in the banking industry, in each case existing solely with
respect to cash or cash equivalents.

provided that, except as provided in any one or more of clauses (a) through (o) above, the term
“Permitted Encumbrances” shall not include any Lien securing Indebtedness.

“Permitted Investments™ means each of the following:

(a) direct obligations of, or obligations the principal of and interest on which
are unconditionally guaranteed by, the United States of America (or by any agency thereof
to the extent such obligations are backed by the full faith and credit of the United States of
America), in each case maturing within one year from the date of acquisition thereof;

(b) investments in commercial paper maturing within 270 days from the date
of acquisition thereof and having, at such date of acquisition, a credit rating of at least A-1
or P-1 from S&P or from Moody’s;

(c) investments in certificates of deposit, banker’s acceptances and time
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed
by or placed with, and demand deposit and money market deposit accounts issued or
offered by, any domestic office of any commercial bank organized under the laws of the
United States of America or any State thereof that has a combined capital and surplus and
undivided profits of not less than $500,000,000; and

(d) fully collateralized repurchase agreements with a term of not more than 30
days for securities described in clause (a) above (without regard to the limitation on
maturity contained in such clause) and entered into with a financial institution satisfying
the criteria described in clause (¢) above or with any primary dealer;

provided that, notwithstanding the foregoing, after the occurrence and during the continuance of a
Cash Control Event, no such investments shall be permitted by a Subsidiary Borrower unless (i)
gither (A) no Loans are then outstanding, or (B) the investment is a temporary investment pending
expiration of an Interest Period for a Eurocurrency Loan, the proceeds of which investment will
be applied to the Obligations after the expiration of such Interest Period, and (ii) such investments
are pledged by the Subsidiary Borrower to the Agent as additional collateral for the Obligations
pursuant to such agreements as may be reasonably required by the Agent.

“Permitted Joint Venture” means, with respect to any Subsidiary Borrower, a joint
venture or partnership in which each of the following conditions are satisfied:

38




(a) The Parent Borrower shall have furnished the Agent with five (5) days prior
notice of such intended joint venture or partnership and shall have furnished the Agent with
a current draft of the joint venture or partnership agreement and other applicable
organizational documents, and a summary of the structure and terms of the transaction, and
such other information as the Agent may reasonably require;

(b) No Default or Event of Default shall exist at the time of, or arise from, the
Subsidiary Borrower’s entering into such joint venture or partnership; and

(c) The joint venture or partnership shall be for the purpose of acquiring,
constructing, managing and/or operating an enclosed mall, an open-air shopping center or
a stand alone store, in cach case in which a store operated by a Borrower or a Subsidiary
ol a Borrower is to be located.

“Permitted Overadvance” means an Overadvance determined by the Agent, in its
reasonable discretion, (a) which is made to maintain, protect or preserve the Collateral and/or the
Lenders’ rights under the Loan Documents, or (b) which is otherwise in the Lenders’ interests;
provided that Permitted Overadvances shall not (i) exceed ten percent (10%) of the lesser of the
then Borrowing Base or the then Total Commitment, in the aggregate outstanding at any time or
(ii) remain outstanding for more than thirty (30) consecutive Business Days, unless in case of
clause (ii), the Required Supermajority Lenders otherwise agree: and provided further that the
foregoing shall not (A) modify or abrogate any of the provisions of Section 2.06(f) regarding the
Lenders™ obligations with respect to LC Disbursements, or (B) result in any claim or liability
against the Agent (regardless of the amount of any Overadvance) for “inadvertent Overadvances”
(i.e. where an Overadvance results from changed circumstances beyond the control of the Agent
(such as a reduction in the collateral value)), and further provided that in no event shall the Agent
make an Overadvance, if after giving effect thereto, the principal amount of the Credit Extensions
would exceed the Total Commitment.

“Person” means any natural person, corporation, limited liability company, trust, joint
venture, association, company, partnership, Governmental Authority or other entity.

“Plan” means any employee pension benefit plan (other than a Multiemployer Plan)
subject to the provisions of Title IV of ERISA or Section 412 of the Code or Section 302 of ERISA,
and in respect of which any Borrower or any ERISA Affiliate is (or, if such plan were terminated.
would under Section 4069 of ERISA be deemed to be) an “employer”™ as defined in Section 3(5)
of ERISA or which is currently or as of the date on which the representations herein are deemed
made is, or was at any time during the six (6) calendar years preceding the date hereof, sponsored,
maintained or contributed to by any Borrower or any ERISA Affiliate.

&

‘Plan_Asset Regulations” means 29 CFR § 2510.3-101 et seq.. as modified by
Section 3(42) of ERISA, as amended from time to time.

&

‘Pledge Agreement” means the Pledge and Security Agreement dated as of the Second
Amendment Effective Date between the Parent Borrower and the Agent for the benefit of the
Secured Parties, as amended and in effect from time to time.

“Prepayment” has the meaning set forth in Section 7.06(b)(iii).
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“Prime Rale” means the rate of i interest pﬂmm—pﬁ-b%mh%mwed#ﬁmmmm
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Rcscrvc Statistical Rclcasc H. 15 (519 ( Sclcctcd Intcrcst Rates) as Ihc bank prime loan ratc or,
if such rate is no longer quoted therein, any similar rate quoted therein (as determined by the Agent

or any similar release by the Federal Reserve Board (as determined by the Agent). Each change

in the Prime Rate shall be effective from and including the date such change is publicly announced

or quoted as being effective.

“PTE™ means a prohibited transaction class exemption issued by the U.S. Department of
Labor, as any such exemption may be amended from time to time.

“QFC" has the meaning assigned to the term “qualified financial contract” in, and shall be
interpreted in accordance with, 12 U.S.C. 5390(c)(8)(D).

“QFC Credit Support” has the meaning given to such term in Section 10.23.

“Qualified ECP Guarantor™ means, in respect of any Hedging Obligation, each Borrower
that has total assets exceeding $10,000,000 at the time the relevant Loan Guaranty or grant of the
relevant security interest becomes or would become effective with respect to such Hedging
Obligation or such other person as constitutes an “eligible contract participant”™ under the
Commodity Exchange Act or any regulations promulgated thereunder and can cause another
person to qualify as an “eligible contract participant™ at such time by entering into a keepwell
under Section la(18)(A)v)(IT} of the Commodity Exchange Act.

“Quarterly Dates” means the last Business Day of each fiscal quarter of the Parent
Borrower in each of its fiscal years, the first of which shall be the first such day after the Effective
Date.

“Real Estate” means all land, together with the buildings, structures, parking areas, and
other improvements thereon, now or hereafter owned or leased by any Borrower, including all
easements, rights-of-way, and similar rights relating thereto and all leases, tenancies, and
occupancies thereof,

“Recipient” means, as applicable, (a) the Agent, (b) any Lender and (c¢) any Issuing Lender.
or any combination thereof (as the context requires).

davs prcccdmp_, lhc date of such sctrmg, and (2) if such Bcnchmark is not L[BU Rate, thc tlmc

determined by the Agent in its reasonable discretion.
“Register” has the meaning set forth in Section 10.06(¢).
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“Regulated Lender Entity” has the meaning assigned to such term in Section 6.13(b).

“Regulation T means Regulation T of the Federal Reserve Board, as from time to time
m effect and all official rulings and interpretations thereunder or thereof.

&%

Regulation U" means Regulation U of the Board as from time to time in effect and all
official rulings and interpretations thereunder or thereof.

&

Regulation X means Regulation X of the Board as from time to time in effect and all
official rulings and interpretations thereunder or thereof.

“Related Parties” means, with respect to any specified Person, such Person’s Affiliates
and the respective directors, officers, partners, members, trustees, employees, agents,
administrators, managers, representatives and advisors of such Person and of such Person’s
Affiliates,

“Release™ means any releasing, spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, migrating, disposing or dumping of any substance into
the environment.

“Relevant Governmental Bodv” means the Federal Reserve Board and/or the NYFRB,
or a committee officially endorsed or convened by the Federal Reserve Board and/or the NYFRB
or, in each case, any successor thereto.

“Rental and Lease Expense” means, for any period, all items that, in accordance with
GAAP would be classified as rental and lease expense of the Parent Borrower and its Subsidiaries
on a consolidated basis that are included on the consolidated statement of earnings of the Parent
Borrower, in each case determined in accordance with GAAP; provided that Rental and Lease
Expense shall not include any Rental and Lease Expense incurred during such period under leases
that have been assigned to and assumed by any Person (other than the Parent Borrower or a
Subsidiary) or that constitute or relate to discontinued operations, in each case, for which the Parent
Borrower and its Subsidiaries are no longer obligated.

“Replacement Deposit Accounts™ has the meaning provided therefor in Section 2.24(c).

“Replacement Institutions” has the meaning provided therefor in Section 2.24(c).

&

Report™ means reports prepared by the Agent or another Person showing the results of
appraisals, field examinations or audits pertaining to the assets of the Borrowers from information
furnished by or on behalf of the Borrowers, after the Agent has exercised its rights of inspection
pursuant to this Agreement, which Reports may be distributed to the Lenders by the Agent.

“Repurchase’ has the meaning set forth in Section 7.06(a)(iv).

“Required Lenders” means, (a) Lenders having Commitments outstanding representing
more than 50% of the Total Commitments, or (b) if the Commitments have been terminated,
Lenders whose percentage of the outstanding Credit Extensions (after settlement and repayment
of all Swingline Loans by the Lenders) represent more than 50% of all such Credit Extensions.
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“Required Supermajority Lenders” means, (a) Lenders having Commitments
outstanding representing at least 66 2/3% of the Total Commitments outstanding or (b} if the
Commitments have been terminated, Lenders whose percentage of the outstanding Credit
Extensions (after settlement and repayment of all Swingline Loans by the Lenders) represent not
less than 66 2/3% of all such Credit Extensions.

“Reserves” means the Inventory Reserves and Availability Reserves, as applicable.

“Resolution Authority” means an EEA Resolution Authority or, with respect to any UK
Financial Institution, a UK Resolution Authority.

“Responsible Officer” means the president, chief executive officer or Financial Officer of
a Borrower.
“Restricted Payment” means any dividend or other distribution (whether in cash,
securities or other property) with respect to any shares of any class of capital stock of any
Borrower, or any payment (whether in cash, securities or other property), including any sinking
fund or similar deposit, on account of the purchase, redemption, retirement, acquisition,
cancellation or termination of any such shares of capital stock of any Borrower or any option,
warrant or other right to acquire any such shares of capital stock of any Borrower.

“Restrictions” has the meaning set forth in Section 7.04.

“Resulting Revolving Borrowings” shall have the meaning provided in Section 2.09(d).

“Revolving Loans” means all Loans at any time made by a Lender pursuant to
Section 2.01.

“S&P" means Standard & Poor’s Ratings Services, a Standard & Poor’s Financial Services
LLC business, and any successor to its rating agency business.

“Sanctioned Country” means, at any time, a country, region or territory which is itself the
subject or target of any Sanctions (at the Seeend Third Amendment Effective Date, Crimea, Cuba,
Iran, North Korea and Syria).

“Sanctioned Person” means, at any time, (a) any Person listed in any Sanctions-related
list of designated Persons maintained by the Office of Foreign Assets Control of the U.S.
Department of the Treasury, the 1.5, Department of State, the United Nations Security Council,
the European Union-e+,_any European Union member state, Her Majesty’s Treasury of the United
Kingdom or other relevant sanctions authority, (b) any Person operating, organized or resident in
a Sanctioned Country, or (¢) any Person more than 30% owned or controlled by any such Person
or Persons described in the foregoing clauses (a) or (b).

“Sanctions” means all economic or financial sanctions or trade embargoes imposed.
administered or enforced from time to time by (a) the U.S. government, including those
administered by the Office of Foreign Assets Control of the U.S. Department of the Treasury or
the U.S. Department of State, or (b) the United Nations Security Council, the European Union,
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any European Union member state, Her Majesty’s Treasury of the United Kingdom or other
relevant sanctions authority.

“Scheduled Pavments” means, as of any date of determination, scheduled principal
payments on account of Indebtedness of the Parent Borrower and its Subsidiaries which were
required to have been made during the preceding twelve fiscal month period, as determined in
accordance with GAAP.

“SEC” means the Securities and Exchange Commission of the U.S.

“Section 2.20 Additional Amendment” shall have the meaning provided in Section 2.20.

“Second Amendment™ means that certain Amendment No. 2 to Credit Agreement dated
as of the Second Amendment Effective Date among the Borrowers, as borrowers, the Lenders
party thereto and the Agent.

“Second Amendment Arrangers” means each of JPMorgan, Wells Fargo Bank, N.A.,
Regions Capital Markets and Citizens Bank, N.A., in their capacity as joint lead arranger and joint
bookrunner for the Second Amendment.

“Second Amendment Documentation Agent” means Citizens Bank, N.A., in its capacity
as documentation agent for the Second Amendment.

“Second Amendment Effective Date” means the date on which the conditions specified
in Section 5.01 are satisfied (or waived by the Required Lenders), which, for the avoidance of
doubt was April 30, 2020.

“Second Amendment Syndication Agents” means each of Wells Fargo Bank, N.A. and
Regions Capital Markets, in their capacity as syndication agent for the Second Amendment.

“Secured Parties” has the meaning assigned to such term in the Security Agreement.

“Security Agreement” means the Security Agreement dated as of the Second Amendment
Effective Date among the Subsidiary Borrowers and the Agent for the benefit of the Secured
Parties, as amended and in effect from time to time.

“Security Documents” means the Security Agreement, the Pledge Agreement, and each
other security agreement or other instrument or document executed and delivered pursuant to
Section 6.13 to secure any of the Obligations.

“Settlement Date” has the meaning provided in Section 2.07(b).

“Shrink™ means Inventory which has been lost, misplaced, stolen, or which is otherwise
unaccounted for.

“SOFR" means, with respect to any davBusiness Day, sreans-a rate per annum equal to
the secured overnight financing rate published-fersueh-day-by-the NYFRB-as the-administrator
ol the benclunark (or a successor admmstrator - on - the Federal Reserve Bank of New York's
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SQFR Admlmgtramrb Website” means the NYFRB's Webblte currently at

“Solvent” means, with respect to any Person and its Subsidiaries on a consolidated basis
on a particular date, that on such date (a) at fair valuations, all of the properties and assets of such
Person and its Subsidiaries are greater than the sum of the debts, including contingent liabilities,
of such Person and its Subsidiaries, on a consolidated basis, (b) the present fair saleable value of
the properties and assets of such Person and its Subsidiaries is not less than the amount that would
be required to pay the probable liability of such Person and its Subsidiaries on its debts as they
become absolute and matured, on a consolidated basis, (¢) such Person and its Subsidiaries, on a
consolidated basis, is able to realize upon its properties and assets and pay its debts and other
liabilities, contingent obligations and other commitments as they mature in the normal course of
business, (d) such Person and its Subsidiaries, on a consolidated basis, does not intend to, and does
not believe that it will, incur debts beyond such Person’s and its Subsidiaries’ ability to pay as such
debts mature, and (e) such Person and its Subsidiaries, on a consolidated basis, is not engaged in
a business or a transaction, and is not about to engage in a business or transaction, for which such
Person’s or its Subsidiaries’ properties and assets would constitute unreasonably small capital after
giving due consideration to the prevailing practices in the industry in which such Person or its
Subsidiaries is engaged.

“Specified Bank Product Amount” or “Specified Bank Product Amounts” have the
meanings set forth in the definition of “Specified Bank Products™; provided that at no such time
shall the Specified Bank Product Amounts exceed $25.060.60050,000,000.

“Specified Bank Products” shall mean any Bank Product for which the applicable Lender
(or its Affiliate) and the Parent Borrower have provided the Agent written notice of: (a) the
existence and nature of the accommodation that is to be a “Specified Bank Product”, (b) with
respect to each Specified Bank Product, the Lender’s (or its Affiliate’s) and the Parent Borrower’s
agreement as to the maximum dollar amount of the applicable Borrower’s obligations arising under
such Specified Bank Product (each such amount, the “Specified Bank Product Amount™ and,
collectively, all such amounts, the “Specified Bank Product Amounts”) that shall be included in
the Bank Product Reserves, and (c¢) the methodology agreed upon by the applicable Lender (or its
Affiliate) and the Parent Borrower to determine the Specified Bank Product Amount. After any
of the foregoing have been established as a Bank Product hereunder, the Specified Bank Product
Amount may thereafter be changed by the Agent with respect to Bank Products provided by
IPMorgan (or one of its Affiliates) or by written notice to the Agent pursuant to an agreement
between the applicable Lender (or its Affiliate) and the Parent Borrower, as applicable; provided
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that no change in a Specified Bank Product Amount may cause Excess Availability to be less than
zero. Notwithstanding the foregoing, the notification requirements set forth in this definition do
not need to be complied with when JPMorgan (or one of its Affiliates) is the provider of the
applicable Bank Product.

ection 8.01(d) (but as it relates to
i tion 1(j

“Specified Existing Commitment™ shall mean any Existing Commitments belonging to a
Specified Existing Commitment Class.

“Specified Existing Commitment Class” shall have the meaning provided in
Section 2.20.

“Specified Subsidiaries” means, collectively, DICL, CDI Contractors, LLC, CDI-Hunt
Arkansas JV, Dillard’s Benelux, LLC and UT Center, Inc.

“Standby Letter of Credit” means any Letter of Credit other than a Commercial Letter of
Credit.

“Standby Letter of Credit Outstandings” means, at any time, the sum of (a) the
aggregate undrawn amount of all outstanding Standby Letters of Credit at such time plus (b) the
aggregate amount of all LC Disbursements relating to Standby Letters of Credit that have not yet
been reimbursed by or on behalf of the Borrowers at such time. The Standby Letter of Credit
Outstandings of any Lender at any time shall be its Commitment Percentage of the total Standby
Letter of Credit Outstandings at such time.

“Standby Letters of Credit Sublimit” has the meaning assigned to such term in
Section 2.06(c).

“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of
which is the number one and the denominator of which is the number one minus the aggregate of
the maximum reserve pereentages—percentage (including any marginal, special, emergency or
supplemental reserves) expressed-as—a decimal established by the Board to which the
Administrative Agent is subject with respect to the Adjusted LIBO Rate, for eurocurrency funding
(currently referred to as “Eurocurrency Liabilities™ in Regulation D of the Board). Such reserve
percentages shall include those imposed pursuant to such Regulation D of the Board.
Eurocurrency Loans shall be deemed to constitute eurocurrency funding and to be subject to such
reserve requirements without benefit of or credit for proration, exemptions or offsets that may be
available from time to time to any Lender under Regulation D of the Board or any comparable
regulation. The Statutory Reserve Rate shall be adjusted automatically on and as of the effective
date of any change in any reserve percentage.

“Subsidiary” means, with respect to any Person (the “parent™) at any date, any
corporation, limited liability company, partnership, association or other entity the accounts of
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which would be consolidated with those of the parent in the parent’s consolidated financial
statements if such financial statements were prepared in accordance with GAAP as of such date,
as well as any other corporation, limited liability company, partnership, association or other entity
of which securities or other ownership interests representing more than 50% of the equity or more
than 50% of the ordinary voting power or, in the case of a partnership, more than 50% of the
general partnership interests are, as of such date, owned, controlled or held by the parent and/or
one or more subsidiaries of the parent. Unless otherwise specified, “Subsidiary™ means a
Subsidiary of the Parent Borrower. In no event shall (a) a Permitted Joint Venture be deemed a
Subsidiary for purposes of Article VII or (b) a Specified Subsidiary be deemed a Subsidiary for
purposes of Article I11, Article IV, Article VI, or Article VI

“Subsidiary Borrowers™ means all Borrowers other than the Parent Borrower; provided
that no Excluded Subsidiary shall be required to be a Subsidiary Borrower.

“Supported QFC" has the meaning given to such term in Section 10.23.

“Swingline  Commitment™ means, with respect to each Swingline Lender, the
commitment of such Swingline Lender to make Swingline Loans pursuant to Section 2.05 in an
aggregate principal amount at any one time outstanding not to exceed $100,000,000. The
Swingline Commitment is part of, and not in addition to, the Total Commitment.

“Swingline Exposure” means, at any time, the aggregate principal amount of all Swingline
Loans outstanding at such time. The Swingline Exposure of any Lender at any time shall be the
sum of (a) its Commitment Percentage of the aggregate principal amount of all Swingline Loans
outstanding at such time (excluding, in the case ol any Lender that is a Swingline Lender,
Swingline Loans made by it outstanding at such time) and (b) in the case of any Lender that is a
Swingline Lender, the aggregate principal amount of all Swingline Loans made by such Lender
outstanding at such time to the extent that the other Lenders shall not have funded their
participations in such Swingline Loans, in each case adjusted to give effect to any reallocation
under Section 2.31(¢) of the Swingline Exposure of Defaulting Lenders in effect at such time.

“Swingline Lender” means JPMorgan and any other Lender designated as a Swingline
Lender in accordance with Section 2.05(c), in their capacity as a lender of Swingline Loans
hereunder, and any successor or replacement thereof.

&5

Swingline Loan™ has the meaning assigned to such term in Section 2.05(a).

“Swingline Maturity Date” shall mean, with respect to any Swingline Loan, the
Commitment Termination Date, or such later date as the Swingline Lender may hereafter consent
to pursuant to an Extension Amendment or another amendment hereto.

“Syndication Agents” means each of the Effective Date Syndication Agents, the First

Amendment Syndication Agents, the Second Amendment Syndication Agents and the Second
Third Amendment Syndication Agents.
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“Synthetic Lease” means any lease or other agreement for the use or possession of
property creating obligations which do not appear as Indebtedness on the balance sheet of the
lessee thereunder but which, upon the insolvency or bankruptcy of such Person, would be
characterized as Indebtedness of such lessee without regard to the accounting treatment.

“Taxes” means any and all present or future taxes, levies, imposts, duties, deductions,
withholdings (including backup withholding), value added taxes, or any other goods and services,
use or sales taxes, assessments, fees or other charges imposed by any Governmental Authority,
including any interest, additions to tax or penalties applicable thereto.

“Term SOFR” means—, for the applicable Corresponding Tenor as of the applicable
Reference Time. the forward-looking term rate based on SOFR that has been selected or
recommended by the Relevant Governmental Body.

“Term SOFR Notice” means a notification by the Apent to the Lenders and the Parent

Borrower of the occurrence of a Term SOFR Transition Event.

“Term SOFR Transition Event” means the determination by the Agent that (a) Term
SOFR has been recommended for use hg the Relevant Governmental Body, (b) the admlmqlratm

“Termination Date” shall mean the earliest to occur of (a) with respect to any Class of
Commitments or Loans, the Maturity Date applicable to such Class, (b) the date on which the
maturity of the Loans are accelerated and the Commitments are terminated in accordance with
Section 8.01, or (c¢) the date of the occurrence of any Event of Default pursuant to Section 8.01(h)
or Section 8.01(i).

“Third Amendment” means that certain Amendment No. 3 to Credit Apreement dated as
of the Third Amendment Effective Date among the Borrowers, as borrowers, the Lenders party
hereto and the A

“Thlrd Amendment Arrangers me.ms ea-::h of JPMmgan! PNC Cagltal Markets LLC!

“Total Commitment™ shall mean the sum of the Commitments of all the Lenders at such

time. The Total Commitment as of the Seeend-Third Amendment Effective Date is S800,000,000.
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“Transactions” means the execution, delivery and performance by the Borrowers of this
Agreement and the other Loan Documents, the borrowing of Loans and other credit extensions,
the use of the proceeds thereof and the issuance of Letters of Credit hereunder.

“Trigger Period” has the meaning provided therefor in Section 7.08.

“Type”, when used in reference to any Loan or Borrowing, refers to whether the rate of
interest on such Loan, or on the Loans comprising such Borrowing, is determined by reference to
the Adjusted LIBO Rate or the Alternate Base Rate.

“UCC” means the Uniform Commercial Code as n effect from time to time in the State of
New York or in_any other state the laws of which are required to be applied in connection with the
issue of perfection of security interests.

“UK Financial Institution” means any BRRD Undertaking (as such term is defined under
the PRA Rulebook (as amended ferm—from time to time) promulgated by the United Kingdom
Prudential Regulation Authority) or any Person falling within IFPRU 11.6 of the FCA Handbook
{as amended from time to time) promulgated by the United Kingdom Financial Conduct Authority,
which includes certain credit institutions and investment firms, and certain affiliates of such credit
mstitutions or investment firms.,

“UK_Resolution Authority” means the Bank of England or any other public
administrative authority having responsibility for the resolution of any UK Financial Institution.

“Unadjusted Benchmark Replacement™ means the mghcahle Bemhmdrk Replacemenl
exgludmg the ngdlggl Benchmdrk Rep]awment Adju,stment; :

“Unliguidated Obligations’ means, at any time, any Obligations (or portion thereof) that
are contingent in nature or unliquidated at such time, including any Obligation that is: (a) an
obligation to reimburse a bank for drawings not yet made under a letter of credit issued by it; (b)
any other obligation (including any guarantee) that is contingent in nature at such time; or (¢) an
obligation to provide collateral to secure any of the foregoing types of obligations.

“Unused Commitment” shall mean, on any day, (a) the Total Commitment then in effect,
minus (b) the Credit Extensions on such day.

“L.S. Person™ means a “United States person” within the meaning of Section 7701(a)(30)
ol the Code.

*U.S. Special Resolution Regimes™ has the meaning given to such term in Section 10.23.

“U.S. Tax Compliance Certificate” has the meaning assigned to such term in
Section 2.28(f)(ii)(B)(3).

"USA PATRIOT Act” means the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001.
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*Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete
or partial withdrawal from such Multiemployer Plan, as such terms are defined in Part I of Subtitle
E of Title IV of ERISA.,

“Write-Down and Conversion Powers™ means, (a) with respect to any EEA Resolution
Authority, the write-down and conversion powers of such EEA Resolution Authority from time to
time under the Bail-In Legislation for the applicable EEA Member Country, which write-down
and conversion powers are described in the EU Bail-In Legislation Schedule, and (b) with respect
to the United Kingdom, any powers of the applicable Resolution Authority under the Bail-In
Legislation to cancel, reduce, modify or change the form of a liability of any UK Financial
Institution or any contract or instrument under which that liability arises, to convert all or part of
that liability into shares, securities or obligations of that Person or any other Person, to provide
that any such contract or instrument is to have effect as if a right had been exercised under it or to
suspend any obligation in respect of that liability or any of the powers under that Bail-In
Legislation that are related to or ancillary to any of those powers.

Section 1.02  Terms Generally. The definitions of terms herein shall apply equally to
the singular and plural forms of the terms defined. Whenever the context may require, any pronoun
shall include the corresponding masculine, feminine and neuter forms. The words “include™,
“includes™ and “including™ shall be deemed to be followed by the phrase “without limitation™.
The word “law™ shall be construed as referring to all statutes, rules, regulations, codes and other
laws (including official rulings and interpretations thereunder having the force of law or with
which affected Persons customarily comply) and all judgments, orders and decrees of all
Governmental Authorities. The word “will™ shall be construed to have the same meaning and
effect as the word “shall”. Unless the context requires otherwise (a) any definition of or reference
to any agreement, instrument or other document herein shall be construed as referring to such
agreement, instrument or other document as from time to time amended, restated, supplemented
or otherwise modified (subject to any restrictions on such amendments, restatements, supplements
or modifications set forth herein), (b) any definition of or reference to any statute, rule or regulation
shall be construed as referring thereto as from time to time amended, supplemented or otherwise
modified (including by succession of comparable successor laws), (¢) any reference herein to any
Person shall be construed to include such Person’s successors and assigns (subject to any
restrictions on assignments set forth herein) and, in the case of any Governmental Authority, any
other Governmental Authority that shall have succeeded to any or all functions thereof, (d) the
words “herein”, “hereof” and “hereunder”, and words of similar import, shall be construed to refer
to this Agreement in its entirety and not to any particular provision hereof, (e) all references herein
to Articles, Sections, Exhibits and Schedules shall be construed to refer to Articles and Sections
of, and Exhibits and Schedules to, this Agreement, (f) any reference in any definition to the phrase
“at any time” or “for any period” shall refer to the same time or period for all calculations or
determinations within such definition, and (g) the words “asset™ and “property” shall be construed
to have the same meaning and effect and to refer to any and all tangible and intangible assets and
properties, including cash, securities, accounts and contract rights.

Section 1.03  Accounting Terms; GAAP. Except as otherwise expressly provided
herein, all terms of an accounting or financial nature shall be construed in accordance with GAAP,
as in effect from time to time, provided that, if the Parent Borrower notifies the Agent that the
Parent Borrower requests an amendment to any provision hereof to eliminate the effect of any

49




change occurring after the Effective Date in GAAP or in the application thereof on the operation
of such provision (or if the Agent notifies the Parent Borrower that the Required Lenders request
an amendment to any provision hereof for such purpose), regardless of whether any such notice is
given before or after such change in GAAP or in the application thereof, then such provision shall
be interpreted on the basis of GAAP as in effect and applied immediately before such change shall
have become effective until such notice shall have been withdrawn or such provision amended in
accordance herewith. Notwithstanding the foregoing, (a) all liabilities under or in respect of any
lease (whether now outstanding or at any time entered into or incurred) that, under GAAP as in
effect on the Eftective Date., would be accrued as a Rental and Lease Expense and would not
constitute a Capital Lease Obligation, shall continue to be treated as Rental and Lease Expense in
accordance with GAAP as in effect on the Effective Date and shall not constitute a Capital Lease
Obligation, in each case, for purposes of the covenants set forth herein and all defined terms as
used therein, (b) Indebtedness shall be determined without giving effect to the application of
Financial Accounting Standards Board Accounting Standards Codification 815 (and related
interpretations) to the extent such application would otherwise increase or decrease the principal
amount of Indebtedness for any purpose hereunder as a result of accounting for any embedded
derivatives created by the terms of such Indebtedness and (c) all terms of an accounting or financial
nature used herein shall be construed, and all computations of amounts and ratios referred to herein
shall be made, (1) without giving effect to any election under Statement of Financial Accounting
Standards 159, The Fair Value Option for Financial Assets and Financial Liabilities, or any
successor thereto (including pursuant to the Accounting Standards Codification), to value any
Indebtedness of the Parent Borrower or any Subsidiary at “*fair value™ as defined therein and (ii)
without giving effect to any treatment of Indebtedness in-respeet-of-eonvertible-debt-instruments
under Financial Accounting Standards Board Accounting Standards Codification 470-20 or 2105-
03 (or any other Accounting Standards Codification or Financial Accounting Standard having a
similar result or effect) to value any such Indebtedness in a reduced or bifurcated manner as
described therein, it being agreed that such Indebtedness shall at all times be valued at the full
stated principal amount thereof.

Section 1.04  Classification of Loans, Commitments and Borrowings. For purposes
of this Agreement. Loans and Commitments may be classified and referred to by Class (e.g.. an

“Extended Loan” or “Extended Commitments™) or by Type (e.g.. a “Eurocurrency Loan™) or by
Class and Type (e.g., a "Eurocurrency Extended Loan™).

Section 1.05  Status of Obligations. The Borrowers agree that the Obligations hereunder
are senior in respect of any outstanding subordinated Indebtedness.

Section 1.06  Divisions. For all purposes under the Loan Documents, in connection with
asrany Division or plan of division under Delaware law (or any comparable event under a different
jurisidiction’s-jurisdiction’s laws):-: (a) if any asset, right, obligation or liability of any Person
becomes the asset, right, obligation or liability of a different Person, then it shall be deemed to
have been transferred from the original Person to the subsequent Person, and (b) if any new Person
comes into existence, such new Person shall be deemed to have been organized and acquired on
the first date of its existence by the holders of its Equity Interests at such time.

Section 1.07  Interest Rates; LIBOR Notification. The interest rate on Eurocurrency
Loans is determined by reference to the LIBO Rate, which is derived from the London interbank
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offered rate. The London interbank offered rate is intended to represent the rate at which
contributing banks may obtain short-term borrowings from each other in the London interbank
market. In July 2017, the U.K. Financial Conduct Authority announced that, after the end of 2021,
it would no longer persuade or compel contributing banks to make rate submissions to the ICE
Benchmark Administration (together with any successor to the ICE Benchmark Administrator, the
“IBA") for purposes of the IBA setting the London interbank offered rate. As a result, it is possible
that commencing in 2022, the London interbank offered rate may no longer be available or may
no longer be deemed an appropriate reference rate upon which to determine the interest rate on
Eurocurrency Loans. In light of this eventuality, public and private sector industry initiatives are
currently underway to identify new or alternative reference rates to be used in place of the London
interbank offered rate. Upon the occurrence of a Benchmark Transition Event-, a Term SOFR
Transition Event or an Early Opt-la-Opt-in Election, Section 2.16(¢) prevides-a-and (d) provide
the mechanism for determining an alternative rate of interest. The Agent will promptly notify the
Parent Borrower, pursuant to Section 246{¢e2.16(f). of any change to the reference rate upon which
the interest rate on Eurocurrency Loans is based. However, the Agent does not warrant or accept
any responsibility for, and shall not have any liability with respect to, the administration,
submission or any other matter related to the London interbank offered rate or other rates in the
definition of “LIBO Rate™ or with respect to any alternative or successor rate thereto, or
replacement rate thereof (including, without limitation, (ia) any such alternative, successor or
replacement rate implemented pursuant to Section 2.16(¢) or (d), whether upon the occurrence of
a Benchmark Transition Event-,a Term SOFR Transition Event or an Early Opt-in Election, and
(#h) the implementation of any Benchmark Replacement Conforming Changes pursuant to
Section Z-46(d , including without limitation, whether the composition or characteristics
of any such alternative, successor or replacement reference rate will be similar to, or produce the
same value or economic equivalence of, the LIBO Rate or have the same volume or liquidity as
did the London interbank offered rate prior to its discontinuance or unavailability.

Seumn 1.08 Letters of Credit.

available amount thereof, thc amount of such Lcttcr of Credit shall be dccmcd to be thc maximum

amount of such Letter of Credit after giving effect to all such increases, whether or not such
MAX I amnunt is d\-‘ﬁlldh]e to be drawn at such ume For all purposes of this Asreement. if on

version thcrcof as mayv be in cﬁcct at thc applicable time) or Rulc 3.13 or Rule 3. ]4 of thc
International Standby Practices. International Chamber of Commerce Publication No. 590 {or such
later version thereof as mav be in effect at the ar}nllcable time) or similar terms of the Letter of

effect untll thc [ssuing Lcndcrs and the Lenders shall have no furthcr oblmatmns tc makc any

payments or disbursements under any circumstances with respect to any Letter of Credit.
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ARTICLE IT

AMOUNT AND TERMS OF CREDIT

Section 2.01 Commitment of the Lenders.

(a) Each Lender severally and not jointly with any other Lender, agrees, upon
the terms and subject to the conditions set forth herein, to extend credit (each an “Initial Loan”
and, collectively, the “Initial Loans”) to the Borrowers on a revolving basis, in the form of
Revolving Loans and Letters of Credit and in an amount not to exceed the lesser of such Lender’s
Commitment or such Lender’s Commitment Percentage of the Borrowing Base, subject to the
following limitations:

(i) The aggregate outstanding amount of the Credit Extensions shall not
at any time exceed the lower of (A) the Total Commitment then in effect (as the same may
be adjusted from time to time pursuant to Section 2.09), or (B) the then amount of the
Borrowing Base.

(if)  No Lender shall be obligated to issue any Letter of Credit, and
Letters of Credit shall be available from any Issuing Lender, subject to the ratable
participation of all Lenders, as set forth in Section 2.06. The Borrowers will not at any
time permit the aggregate Letter of Credit Outstandings to exceed the lesser of (x) the
aggregate LC Sublimits for all Issuing Lenders and (y) $200,000,000.

(iti)  Subject to all of the other provisions of this Agreement, each Class
of Revolving Loans that are repaid may be reborrowed prior to the Termination Date
applicable to such Class. No new Credit Extension under any Class of Commitments,
however, shall be made to the Borrowers after the Termination Date applicable to such
Class.

(b) Subject to the provisions of Section 2.01(c), each Borrowing of Initial
Loans under this Agreement shall be made by the Lenders pro rata in accordance with their then
applicable Commitment Percentages with respect to the applicable Class. Each Borrowing of
Extended Loans under this Agreement shall be made by the Lenders of the relevant Extension
Series thereof pro rata on the basis of their then applicable Extended Commitments for the
applicable Extension Series. The failure of any Lender to make any Loan shall neither relieve any
other Lender of'its obligation to fund its Loan in accordance with the provisions of this Agreement
nor increase the obligation of any such other Lender.

(c) Notwithstanding anything to the contrary herein contained, Credit
Extensions shall be made by the Lenders pro rata in accordance with their respective Commitment
Percentages.

Section 2.02  Reserves: Changes to Reserves.

(a) The initial Availability Reserves as of the Seeond Third Amendment
Effective Date are the following:
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(i) Gift Certificates: An amount equal to fifty percent (50%) of the
Subsidiary Borrowers’ gift certificates, gift cards and cardholder rewards cards outstanding
from time to time.

(i1) Rent; An amount equal to two (2) months rent for each leased
location of each Subsidiary Borrower; provided that no such Reserve shall be imposed for
any location for which a landlord’s waiver reasonably satisfactory to the Agent has been
obtained.

0

credit for sales tax pavable included in the financial statements of the Parent Borrower and
its Subsidiaries most recently delivered to the Agent pursuant to this Agreement.

(b) The Agent may on and after the Seeend-Third Amendment Effective Date
establish additional Reserves or change any of the foregoing Reserves in its Permitted Discretion.

Section 2.03  Making of Loans.

(a) Except as set forth in Section 2.16 and Section 2.27, Loans (other than
Swingline Loans) by the Lenders shall be either Base Rate Loans or Eurocurrency Loans as the
Parent Borrower on behalf of the Borrowers may request subject to and in accordance with this
Section 2.03, provided that all Swingline Loans shall be only Base Rate Loans. All Loans made
pursuant to the same Borrowing shall, unless otherwise specifically provided herein, be Loans of
the same Type. Each Lender may fulfill its Commitment with respect to any Loan by causing any
lending office of such Lender to make such Loan; but any such use of a lending office shall not
affect the obligation of the Borrowers to repay such Loan in accordance with the terms of the
applicable Note. Each Lender shall, subject to its overall policy considerations, use reasonable
efforts (but shall not be obligated) to select a lending office which will not result in the payment
of increased costs by the Borrowers pursuant to Section 2.26. Subject to the other provisions of
this Section 2.03 and the provisions of Section 2.27. Borrowings of Loans of more than one Type
may be incurred at the same time, but no more than fifteen (15) Borrowings of Eurocurrency Loans
may be outstanding at any time.

(b) The Parent Borrower shall give the Agent three (3) Business Days’ prior
telephonic (thereafter confirmed in writing) or e-mail notice of each Borrowing of Eurocurrency
Loans and same-day notice of each Borrowing of Base Rate Loans. Any such notice, to be
effective, must be received by the Agent not later than 11:00 a.m., New York City time, on the
third Business Day in the case of Eurocurrency Loans prior to the date on which such Borrowing
is to be made, and on the date of the proposed Borrowing in the case of Base Rate Loans. Such
Borrowing Request shall be irrevocable and shall specify the amount of the proposed Borrowing
(which shall be in an integral multiple of $1,000,000, but not less than $5,000,000 in the case of
Eurocurrency Loans and shall be in an integral multiple of $250,000, but not less than $1,000,000
in the case of Base Rate Loans) and the date thereof (which shall be a Business Day) and shall
contain disbursement instructions, Such Borrowing Request shall specify whether the Borrowing
then being requested is to be a Borrowing of Base Rate Loans or Eurocurrency Loans and, if
Eurocurrency Loans, the Interest Period with respect thereto. If no election of Interest Period is
specified in any such Borrowing Request for a Borrowing of Eurocurrency Loans, such Borrowing

53




Request shall be deemed a request for an Interest Period of one month. If no election is made as
to the Type of Loan, such Borrowing Request shall be deemed a request for a Borrowing of Base
Rate Loans. The Agent shall promptly notify each Lender of its proportionate share of such
Borrowing, the date of such Borrowing, the Type of Borrowing being requested and the Interest
Period or Interest Periods applicable thereto, as appropriate. On the borrowing date specified in
such Borrowing Request, each Lender shall make its share of the Borrowing available at the office
of the Agent at 10 South Dearborn Street, 22™ Floor, Chicago, Tllinois, no later than 12:00 noon,
New York City time, in immediately available funds. Unless the Agent shall have received notice
from a Lender prior to the proposed date of any Borrowing that such Lender will not make
available to the Agent such Lender’s share of such Borrowing, the Agent may assume that such
Lender has made such share available on such date in accordance with this Section and may, in
reliance upon such assumption, make available to the Borrowers a corresponding amount. In such
event, if' a Lender has not in fact made its share of the applicable Borrowing available to the Agent,
then the applicable Lender and the Borrowers severally agree to pay to the Agent forthwith on
demand such corresponding amount with interest thereon, for each day from and including the
date such amount is made available to the Borrowers to but excluding the date of payment to the
Agent, at (i) in the case of such Lender, the greater of the NYFRB Rate and a rate determined by
the Agent in accordance with banking industry rules on interbank compensation or (ii) in the case
of the Borrowers, the interest rate applicable to Base Rate Loans. If such Lender pays such amount
to the Agent, then such amount shall constitute such Lender’s Loan included in such Borrowing.
Upon receipt of the funds made available by the Lenders to fund any Borrowing hereunder, the
Agent shall disburse such funds in the manner specified in the Borrowing Request delivered by
the Parent Borrower and shall use reasonable efforts to make the funds so received from the
Lenders available to the Borrowers no later than 3:00 p.m., New York City time.

(c) [f the Borrowers fail to make any payment when due hereunder or under
any other Loan Document, the Agent, without the request of the Parent Borrower, shall make a
Base Rate Loan in order to pay interest, fees, or other such payments to which the Agent, any
Lender or any of their Affiliates is entitled from any Borrower and shall charge the same to the
Loan Account. The Agent shall advise the Parent Borrower of any such Base Rate Loan promptly
after the making thereof. The making of such Loan shall not constitute a waiver of the Borrowers’
obligations under Section 2.21(a) hereof or of the provisions of Section 2.04.

Section 2.04  Overadvances. The Agent and the Lenders have no obligation to make any
Loan or to provide any Letter of Credit if an Overadvance would result. The Agent may, in its
discretion, make Permitted Overadvances without the consent of the Lenders and each Lender
shall be bound thereby. Any Permitted Overadvances may constitute Swingline Loans. The
making of any Permitted Overadvance is for the benefit of the Borrowers; such Permitted
Overadvances constitute Loans and Obligations. The making of any such Permitted Overadvances
on any one occasion shall not obligate the Agent or any Lender to make or permit any Permitted
Overadvances on any other occasion or to permit such Permitted Overadvances to remain
outstanding. The Agent’s authorization to make Permitted Overadvances may be revoked at any
time by the Required Supermajority Lenders. Any such revocation must be in writing and shall
become effective prospectively upon the Agent’s receipt thereof.

Section 2.05  Swingline Loans.
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(a) General. The Agent, the Swingline Lenders and the Lenders agree that in
order to facilitate the administration of this Agreement and the other Loan Documents, promptly
after the Parent Borrower requests a Borrowing of Base Rate Loans, the Swingline Lenders may
elect to have the terms of this Section 2.05(a) apply to such Borrowing Request by advancing, on
behalf of the Lenders and in the amount requested, same day funds to the Borrowers, on the date
of the applicable Borrowing to the account specified by the Parent Borrower in such Borrowing
Request (each such Loan made solely by the Swingline Lenders pursuant to this Section 2.05(a)
is referred to in this Agreement as a “Swingline Loan”™), with settlement among them as to the
Swingline Loans to take place on a periodic basis as set forth in Section 2.07(a). Each Swingline
Loan shall be subject to all the terms and conditions applicable to other Base Rate Loans funded
by the Lenders, except that all payments thereon shall be payable to the applicable Swingline
Lender solely for its own account. The aggregate amount of Swingline Loans outstanding at any
time shall not exceed the Swingline Commitment. The Swingline Lenders shall not make any
Swingline Loan if the requested Swingline Loan would cause the aggregate outstanding amount
of the Credit Extensions to exceed the lower of (A) the Total Commitment then in effect (as the
same may be adjusted from time to time pursuant to Section 2.09), or (B) the then amount of the
Borrowing Base (before or after giving effect to such Swingline Loan), and the Swingline Lenders
(other than JPMorgan) will receive confirmation from the Agent that such requirement is satisfied
before making the requested Swingline Loan. All Swingline Loans shall be Base Rate Loans.

(b) Participations by Lenders in Swingline Loans. Each Swingline Lender may
by written notice given to the Agent not later than 12:00 p.m., New York City time, on any
Business Day require the Lenders to acquire participations on such Business Day in all or a portion
of its Swingline Loans outstanding. Such notice shall specify the aggregate amount of Swingline
Loans in which Lenders will be required to participate. Promptly upon the receipt of such notice,
the Agent will give notice thereof to each Lender, specifying in such notice such Lender’s
Commitment Percentage of such Swingline Loan or Loans. Each Lender hereby absolutely and
unconditionally agrees to pay, upon receipt of notice as provided above in this paragraph, to the
Agent, in Dollars, for the account of the applicable Swingline Lender, such Lender’s Commitment
Percentage of such Swingline Loan or Loans. Each Lender acknowledges and agrees that its
obligation to acquire participations in Swingline Loans pursuant to this paragraph is absolute and
unconditional and shall not be affected by any circumstance whatsoever, including the occurrence
and continuance of a Default or reduction or termination of the Commitments, and that each such
payment shall be made without any offset, abatement, withholding or reduction whatsoever. Each
Lender further acknowledges and agrees that, in making any Swingline Loan, each Swingline
Lender shall be entitled to rely, and shall not incur any liability for relying. upon the representation
and warranty of the Parent Borrower deemed made pursuant to Section 5.02, unless, at least two
Business Days prior to the time such Swingline Loan was made, the Required Lenders shall have
notified such Swingline Lender (with a copy to the Agent) in writing that, as a result of one or
more events or circumstances described in such notice, one or more of the conditions precedent
set forth in Section 5.02 would not be satisfied if such Swingline Loan were then made (it being
understood and agreed that, in the event any Swingline Lender shall have received any such notice,
no Swingline Lender shall make any Swingline Loan until and unless it shall be satisfied that the
events and circumstances described in such notice shall have been cured or otherwise shall have
ceased to exist). Each Lender shall comply with its obligation under this paragraph by wire transfer
of immediately available funds, in the same manner as provided in Section 2.07 with respect to
Loans made by such Lender (and Section 2.07 shall apply, mutatis mutandis, to the payment
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obligations of the Lenders under this paragraph), and the Agent shall promptly pay to the
applicable Swingline Lender the amounts so received by it from the Lenders.

The Agent shall notify the Parent Borrower of any participations in any Swingline
Loan acquired pursuant to the preceding paragraph, and thereafter payments in respect of such
Swingline Loan shall be made to the Agent and not to the applicable Swingline Lender. Any
amounts received by a Swingline Lender from the Borrowers (or other party on behalf of the
Borrowers) in respect of a Swingline Loan after receipt by such Swingline Lender of the proceeds
of a sale of parteipations therein shall be promptly remitted to the Agent; and any such amounts
received by the Agent shall be promptly remitted by the Agent to the Lenders that shall have made
their payments pursuant to the preceding paragraph and to such Swingline Lender, as their interests
may appear; provided that any such payment so remitted shall be repaid to such Swingline Lender
or to the Agent, as applicable, if and to the extent such payment is required to be refunded to the
Borrowers for any reason. The purchase of participations in a Swingline Loan pursuant to this
paragraph shall not relieve the Borrowers of any default in the payment thereof.

(c) Additional Swingline Lenders: Replacement of Swingline Lender. Any
Swingline Lender may be added or an existing Swingline Lender may be replaced at any time by

written agreement among the Parent Borrower, the Agent and the relevant Swingline Lender(s).
The Agent shall notify the Lenders of any such addition or replacement of a Swingline Lender. At
the time any such replacement shall become effective, the Borrowers shall pay all unpaid interest
accrued for the account of the replaced Swingline Lender pursuant to Section 2.13(a). From and
after the effective date of any such addition or replacement, (x) the new Swingline Lender shall
have all the rights and obligations of a Swingline Lender under this Agreement with respect to
Swingline Loans made thereafter and (y) references herein to the term “Swingline Lender™ shall
be deemed to refer to such new Swingline Lender, successor to any previous Swingline Lender, or
to such successor and all previous Swingline Lenders, as the context shall require, After the
replacement of a Swingline Lender hereunder, the replaced Swingline Lender shall remain a party
hereto and shall continue to have all the rights and obligations of a Swingline Lender under this
Agreement with respect to Swingline Loans made by it prior to its replacement, but shall not be
required to make additional Swingline Loans.

(d) Resignation of Swingline Lender. Subject to the appointment and
acceptance of a successor Swingline Lender, any Swingline Lender may resign as a Swingline
Lender at any time upon thirty days’ prior written notice to the Agent, the Parent Borrower and
the Lenders, in which case, such Swingline Lender shall be replaced in accordance with

Section 2.05(¢) above.
Section 2.06 Letters of Credit.

(a) General. Subject to the terms and conditions set forth herein, in addition to
the Loans provided for in Section 2.01, the Parent Borrower may request any Issuing Lender to
issue Letters of Credit denominated in Dollars for the account of any Borrower or one of its
Subsidiaries in such form as is acceptable to the-Agent-and-such Issuing Lender in its reasonable
determination. Letters of Credit issued hereunder shall constitute utilization of the Commitments.
Notwithstanding anvihing herein toothe contrary, e Tssaing Lenders shall have noooblisation
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decree of any Governmental Authority or arbitrator shall by its terms purport to enjoin or restrain
the-such Issuing Lenders from issuing such Letter of Credit, or any applicable law relating to the
such Issuing Lenders Lender or any request or directive (whether or not having the force of law)
from any Governmental Authority with jurisdiction over the-such Issuing Lenders-Lender shall
prohibit, or request that he-such Issuing fendersender refrain from, the issuance of letters of
credit generally or such Letter of Credit in particular or shall impose upon the-such Issuing Fenders
Lender with respect to such Letter of Credit any restriction, reserve or capital requirement (for
which the-such Issuing Leaders-are-Lender is not otherwise compensated hereunder) not in effect
on the Second Amendment Effective Date, or shall impose upon the-such Issuing Lenders-Lender
any unreimbursed loss, cost or expense which was not applicable on the Second Amendment
Effective Date and which the-such Issuing Lerders-Lender in good faith deems material to it, or
(ii) #the issuance of such Letter of Credit would violate one or more policies of the-such [ssuing
Lenders-Lender applicable to letters of credit generally; provided that; netwithstanding-anything
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(b) Notice of Issuance, Amendment, Renewal or Extension; Auto-Renewal
Letters of Credit.

(i) To request the issuance of a Letter of Credit (or the amendment,
renewal or extension of an outstanding Letter of Credit, other than an automatic renewal
of an Auto-Renewal Letter of Credit permitted pursuant to clause (i) of this
Section 2.06(b)), the Parent Borrower shall hand deliver, fax or e-mail (in .pdf or .tif
format) to the relevant Issuing Lender and the Agent (reasonably in advance of the
requested date of issuance, amendment, renewal or extension) a notice requesting the
issuance of a Letter of Credit, or identifying the Letter of Credit to be amended, renewed
or extended, and specifying the date of issuance, amendment, renewal or extension (which
shall be a Business Day), the date on which such Letter of Credit is to expire (which shall
comply with paragraph (d) of this Section), the amount of such Letter of Credit, the name
and address of the beneficiary thereof and such other information as shall be necessary to
prepare, amend, renew or extend such Letter of Credit. If requested by the relevant [ssuing
Lender, the Parent Borrower also shall submit a letter of credit application on such Issuing
Lender’s standard form in connection with any request for a Letter of Credit. In the event
of any inconsistency between the terms and conditions of this Agreement and the terms
and conditions of any form of letter of credit application or other agreement submitted by
the Parent Borrower to, or entered into by the Parent Borrower with, an Issuing Lender
relating to any Letter of Credit, the terms and conditions of this Agreement shall control.
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(i)  Any Letter of Credit issuable under this Agreement may be issued,
if the Parent Borrower so requests and the relevant Issuing Lender so agrees, in the form
of an Auto-Renewal Letter of Credit; provided that any such Auto-Renewal Letter of Credit
must permit such Issuing Lender to prevent any such renewal at least once in each twelve-
month period (commencing with the date of issuance of such Letter of Credit) by giving
prior notice to the beneficiary thereof of such Issuing Lender’s option not to extend the
Letter of Credit beyond the expiration date (a “Non-Renewal Notice™). Such Issuing
Lender shall have the option to issue a Non-Renewal Notice during a specified period in
each such twelve-month period to be agreed upon by the Parent Borrower, such Issuing
Lender and the Agent at the time such Letter of Credit is issued (the date of such notice
shall be referred to herein as the “Non-Renewal Notice Date™). Once an Auto-Renewal
Letter of Credit has been issued, each Lender shall be deemed to have authorized (but may
not require) the relevant Issuing Lender to permit the renewal of such Letter of Credit at
any time to an expiry date not later than one vyear after its date of issuance or renewal;
provided that such Issuing Lender shall not permit any such renewal if such Issuing Lender
has reasonably determined that it would have no obligation at such time to issue such Letter
of Credit in its renewed form under the terms of this Agreement (by reason of the provisions

of paragraph (c) or (d) of this Section or otherwise).

(c) Limitations on Amounts. A Letter of Credit shall be issued, amended,
renewed or extended only if (and upon issuance, amendment, renewal or extension of each Letter
of Credit the Parent Borrower shall be deemed to represent and warrant that), after giving effect to
such issuance, amendment, renewal or extension (i) the aggregate Letter of Credit Outstandings
shall not exceed the lesser of (x) the aggregate LC Sublimits for all Issuing Lenders and (v)
$200,000,000 and, subject to the last sentence of this subsection (c¢), no more than $100,000,000
of which may be in respect of Standby Letters of Credit (the “Standby Letters of Credit
Sublimit™), (ii) the aggregate amount of the Letter of Credit Outstandings attributable to Letters
of Credit issued by any Issuing Lender shall not exceed the LC Sublinut of such Issuing Lender,
(ii1) the Credit Extensions of any Lender shall not exceed the Commitment of such Lender, (iv)
the Credit Extensions shall not exceed the Total Commitment and (v) in the event the Maturity
Date shall have been extended as provided in Section 2.20, the sum of (x) the Letter of Credit
Outstandings attributable to Letters of Credit expiring after any Maturity Date before giving effect
to such extension plus (y) the Swingline Exposure attributable to Swingline Loans maturing after
such Maturity Date shall not exceed the total Commitments that shall have been extended to a date
after the latest expiration date of such Letters of Credit and the latest maturity date of such
Swingline Loans. Each Issuing Lender (other than JPMorgan) will receive confirmation from the
Agent that the requirements in clauses (i) and (iv) of the foregoing sentence are satisfied before
issuing, amending, renewing or extending a Letter of Credit. Notwithstanding the foregoing, the
Parent Borrower may adjust the amount of the Standby Letters of Credit Sublimit by providing
three (3) Business Days prior wrilten notice to the Agent, so long as the total of such Standby
Letters of Credit Sublimit plus any Commercial Letter of Credit Outstandings does not exceed the
aggregate sublimit for Letter of Credit Outstandings set forth in Section 2.06(c)(i). The Agent
shall promptly confirm to the Parent Borrower, the Issuing Lenders and the Lenders the amount
and the effective date of the revised sublimits.

(d) Expiration Date. Each Letter of Credit shall expire at or prior to the close
of business on the earlier of (i) the date twelve-months after the date of the issuance of such Letter
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of Credit (or, in the case of any renewal or extension thereof, twelve months afier the then-current
expiration date of such Letter of Credit), subject to automatic renewal of any Auto-Renewal Letter
of Credit as provided in Section 2.06(b)(ii), and (ii) the date that is five Business Days prior to the
Maturity Date.

(e) Participations. By the issuance of a Letter of Credit {or an amendment to a
Letter of Credit increasing the amount thereof) by any Issuing Lender, and without any further
action on the part of such Issuing Lender or the Lenders, such Issuing Lender hereby grants to each
Lender, and each Lender hereby acquires from such Issuing Lender, a participation in such Letter
of Credit equal to such Lender’s Commitment Percentage of the aggregale amount available to be
drawn under such Letter of Credit. Each Lender acknowledges and agrees that its obligation to
acquire participations pursuant to this paragraph in respect of Letters of Credit is absolute and
unconditional and shall not be affected by any circumstance whatsoever, including any
amendment, renewal or extension of any Letter of Credit, the occurrence and continuance of a
Default or reduction or termination of the Commitments, or any force majeute or other event that
under any rule of law or uniform practices to which any Letter of Credit is subject (including
Section 3.14 of ISP 98 or any successor publication of the International Chamber of Commerce)
permits a drawing to be made under such Letter of Credit after the expiration thereof or of the
Commitments. Each Lender further acknowledges and agrees that, in issuing, amending, renewing
or extending any Letter of Credit, the relevant Issuing Lender shall be entitled to rely, and shall
not incur any liability for relying, upon the representation and warranty of the Borrowers deemed
made pursuant to Section 5.02, unless, at least two Business Days prior to the time of issuance, or
the time of any amendment, renewal or extension subject to Section 5.02, of any Letter of Credit
by such Issuing Lender (or, in the case of an automatic renewal permitted pursuant to clause (ii)
of Section 2.06(b), at least two Business Days prior to the time by which the election not to permit
renewal must be made by the relevant Issuing Lender), the Required Lenders shall have notified
the applicable Issuing Lender (with a copy to the Agent) in writing that, as a result of one or more
events or circumstances described in such notice, one or more of the conditions precedent set forth
in Section 5.02 would not be satisfied if such Letter of Credit were then issued or so amended,
renewed or extended (it being understood and agreed that, in the event any Issuing Lender shall
have received any such notice, no Issuing Lender shall issue, amend, renew or extend any Letter
of Credit until and unless it shall be satisfied that the events and circumstances described in such
notice shall have been cured or otherwise shall have ceased to exist).

In consideration and in furtherance of the foregoing, each Lender hereby absolutely
and unconditionally agrees to pay to the Agent, for account of the relevant Issuing Lender, such
Lender’'s Commitment Percentage of each LC Disbursement made by an Issuing Lender (1) in the
event the Borrowers fail to reimburse such LC Disbursement when due, as provided in
paragraph (f) of this Section, promptly upon the receipt of notice from the Agent referred to in
paragraph (f) of this Section and (ii) if any reimbursement payment is required to be refunded to
the Borrowers for any reason, at any time thereafter, promptly upon the request of such Issuing
Lender. Such payment shall be made without any offset, abatement, withholding or reduction
whatsoever. Each such payment shall be made in the same manner as provided in Section 2.03
with respect to Loans made by such Lender (and Section 2.03 shall apply, mutatis mutandis, to
the payment obligations of the Lenders under this paragraph), and the Agent shall promptly pay to
the relevant Issuing Lender the amounts so received by it from the Lenders. Promptly following
receipt by the Agent of any payment from any Borrower pursuant to paragraph (f) of this Section,
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the Agent shall distribute such payment to the relevant Issuing Lender or, to the extent that the
Lenders have made payments pursuant to this paragraph to reimburse such Issuing Lender, then to
such Lenders and such I[ssuing Lender as their interests may appear. Any payment made by a
Lender pursuant to this paragraph to reimburse an Issuing Lender for any LC Disbursement shall
not constitute a Loan and shall not relieve the applicable Borrower of its obligation to reimburse
such LC Disbursement.

(f) Disbursement and Reimbursement. If an Issuing Lender shall make any LC
Disbursement in respect of a Letter of Credit, such Issuing Lender shall give prompt notice thereot
to the Agent and the Parent Borrower by telephone (confirmed by hand delivery, facsimile or e-
mail), and the Borrowers shall reimburse such Issuing Lender in respect of such LC Disbursement
by paying to the Agent an amount equal to such LC Disbursement not later than 12:00 noon, New
York City time, on (i) the Business Day that the Parent Borrower receives notice of such LC
Disbursement, if such notice is received prior to 10:00 a.m., New York City time, or (ii) the
Business Day immediately following the day that the Parent Borrower receives such notice, if such
notice is not received prior to such time; provided that if such LC Disbursement is not less than
(x) $2,000,000 in the case of a Borrowing of Base Rate Loans and (y) 51,000,000 in the case of a
Borrowing of Swingline Loans, the Parent Borrower may, subject to the conditions to borrowing
set forth herein, request in accordance with Section 2.03 or 2.05 that such payment be financed
with a Borrowing of Base Rate Loans or a Borrowing of Swingline Loans in an equivalent amount
and, to the extent so financed, the Borrowers™ obligation to make such payment shall be discharged
and replaced by the resulting Borrowing of Base Rate Loans or Borrowing of Swingline Loans.

If the Borrowers fail to make such payment when due, the Agent shall notify each
Lender of the applicable LC Disbursement, the payment then due from the Borrowers in respect
thereof and such Lender’s Commitment Percentage thereof,

() Obligations Absolute. The Borrowers®™ obligation to reimburse LC
Disbursements as provided in paragraph (f) of this Section shall be absolute, unconditional and
irrevocable, and shall be performed strictly in accordance with the terms of this Agreement under
any and all circumstances whatsoever and irrespective of (i) any lack of validity or enforceability
of any Letter of Credit or this Agreement, or any term or provision therein, (ii) any draft or other
document presented under a Letter of Credit proving to be forged, fraudulent or invalid in any
respect or any statement therein being untrue or inaccurate in any respect, (iii) any payment by an
Issuing Lender under a Letter of Credit against presentation of a draft or other document that does
not comply strictly with the terms of such Letter of Credit, (iv) the failure to perfect any lien or
security interest granted to, or in favor of, the Agent or any of the Lenders as security for any
reimbursement obligations in respect of any LC Disbursement, (v) any force majeure or other
event that under any rule of law or uniform practices to which any Letter of Credit is subject
(including Section 3.14 of ISP 98 or any successor publication of the International Chamber of
Commerce) permits a drawing to be made under such Letter of Credit after the stated expiration
date thereot or of the Commitments or (vi) any other event or circumstance whatsoever, whether
or not similar to any of the foregoing, that might, but for the provisions of this Section, constitute
a legal or equitable discharge of, or provide a right of setoff against, the Borrowers” obligations
hereunder.
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Nene-of Neither the Agent, the Lenders-erthe-, nor any Issuing Lenders: Lender or
any of their respective Related Parties, shall have any liability or responsibility by reason of or in
connection with the issuance or transfer of any Letter of Credit by any Issuing Lender or any
payment or failure to make any payment thereunder (irrespective of any of the circumstances
referred to in the preceding sentence), or any error, omission, interruption, loss or delay in
transmission or delivery of any draft, notice or other communication under or relating to any Letter
of Credit (including any document required to make a drawing thereunder), any error in
interpretation of technical terms-_any error in translation or any consequence arising from causes
beyond the control of the relevant Issuing Lender; provided that the foregoing shall not be
construed to excuse an Issuing Lender from liability to the Borrowers to the extent of any direct
damages (as opposed to special, indirect, consequential or punitive damages, claims in respect of
which are hereby waived by the Borrowers to the extent permitted by applicable law) suffered by
the Borrowers that are caused by such Issuing Lender’s failure to exercise care when determining
whether drafts and other documents presented under a Letter of Credit comply with the terms
thereof. The parties hereto expressly agree, to the fullest extent permitted by law, that, in the
absence of gross negligence or willful misconduct on the part of an Issuing Lender (with such
absence to be presumed unless otherwise determined by a court of competent jurisdiction in a final
and nonappealable judgment), such Issuing Lender shall be deemed to have exercised care in each
such determination, and that:

(i) an Issuing Lender may accept documents that appear on their face
to be in substantial compliance with the terms of a Letter of Credit without responsibility
for further investigation, regardless of any notice or information to the contrary, and may
make payment upon presentation of documents that appear on their face to be in substantial
compliance with the terms of such Letter of Credit;

(i1) an Issuing Lender shall have the right, in its sole discretion, to
decline to accept such documents and to make such payment if such documents are not in
strict compliance with the terms of such Letter of Credit; and

(iii)  this sentence shall establish the standard of care to be exercised by
an Issuing Lender when determining whether drafts and other documents presented under
a Letter of Credit comply with the terms thereof (and the parties hereto hereby waive, to
the extent permitted by applicable law, any standard of care inconsistent with the
foregoing).

(h) Disbursement Procedures. The Issuing Lender for any Letter of Credit
shall, within a—reasonabletime-the time : :able law or the specific terms of th
Letter of Credit following its receipt thereof, examine all documents purporting to represent a
demand for payment under such Letter of Credit. Such Issuing Lender shall promptly after such
examination notify the Agent and the Parent Borrower by telephone (confirmed by hand delivery,
facsimile or e-mail) of such demand for payment and-whetherif such Issuing Lender has made or
will make an LC Disbursement thereunder; provided that any failure to give or delay in giving
such notice shall not relieve the Borrowers of their obligation to reimburse such Issuing Lender
and the Lenders with respect to any such LC Disbursement.
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(1) Interim Interest. If the Issuing Lender for any Letter of Credit shall make
any LC Disbursement, then, unless the Borrowers shall reimburse such LC Disbursement in full
on the date such LC Disbursement is made, the unpaid amount thereof shall bear interest, for each
day from and including the date such LC Disbursement is made to, but excluding the date that the
Borrowers reimburse such LC Disbursement, at the rate per annum then applicable to Base Rate
Loans; provided that, if the Borrowers fail to reimburse such LC Disbursement when due pursuant
to paragraph (f) of this Section, then Section 2.13(d) shall apply. Interest accrued pursuant to
this paragraph shall be for the account of such Issuing Lender, except that interest accrued on and
after the date of payment by any Lender pursuant to paragraph (e) of this Section to reimburse
such Issuing Lender for such LC Disbursement shall be for the account of such Lender to the extent
of such payment, and shall be payable on demand or, if no demand has been made, on the date on
which the Borrowers reimburse the applicable LC Disbursement in full.

() Additional Issuing Lenders: Replacement of Issuing Lenders. An I[ssuing
Lender may be added, or an existing Issuing Lender may be replaced, under this Agreement at any

time by writlen agreement between the Parent Borrower, the Agent and the relevant Issuing
Lender. The Agent shall notify the Lenders of any such addition or replacement. At the time any
such replacement shall become effective, the Borrowers shall pay all unpaid fees accrued for the
account of the Issuing Lender being replaced pursuant to Section 2.10. From and after the
effective date of any such addition, the new Issuing Lender shall have all the rights and obligations
of an Issuing Lender under this Agreement with respect to Letters of Credit to be issued thereafter.
Adter the replacement of an Issuing Lender hereunder, the replaced Issuing Lender shall remain a
party hereto and shall continue to have all the rights and obligations of an Issuing Lender under
this Agreement with respect to any outstanding Letters of Credit issued by it prior to such
replacement, but shall not be required to issue any new Letters of Credit or to amend, renew or
extend any such outstanding Letters of Credit.

(k) Resignation of [ssuing Lender. Subject to the appointment and acceptance
of a successor Issuing Lender, any Issuing Lender may resign as an Issuing Lender at any time
upon thirty days” prior written notice to the Agent, the Parent Borrower and the Lenders, in which
case, such Issuing Lender shall be replaced in accordance with Section 2.06(j) above.

(0 Issuing Lender Reports to the Agent. Unless otherwise agreed by the Agent,
each Issuing Lender (other than JPMorgan) shall, in addition to its notification obligations set forth
elsewhere in this Section, report in writing to the Agent (i) periodic activity (for such period or
recurrent periods as shall be requested by the Agent) in respect of Letters of Credit issued by such
I[ssuing Lender, including all issuances, extensions, amendments and renewals, all expirations and
cancellations and all disbursements and reimbursements, (ii) reasonably prior to the time that such
Issuing Lender issues, amends, renews or extends any Letter of Credit, the date of such issuance,
amendment, renewal or extension, and the stated amount of the Letters of Credit issued, amended,
renewed or extended by it and outstanding after giving effect to such issuance, amendment,
renewal or extension (and whether the amounts thereof shall have changed), (iii) on each Business
Day on which such Issuing Lender makes any LC Disbursement, the date and amount of such LC
Disbursement, (iv) on any Business Day on which the Borrowers fail to reimburse an LC
Disbursement required to be reimbursed to such Issuing Lender on such day, the date of such
failure and the amount of such LC Disbursement and (v) on any other Business Day, such other
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information as the Agent shall reasonably request as to the Letters of Credit issued by such Issuing
Lender.

(m) Cash Collateralization. I any Event of Default shall occur and be
continuing, on the Business Day that the Parent Borrower receives notice from the Agent or the
Required Lenders (or, if the maturity of the Loans has been accelerated pursuant to Article VIII,
Lenders with Letter of Credit Outstandings representing more than 50% of the total Letter of Credit
Outstandings) demanding the deposit of cash collateral pursuant to this paragraph, the Borrowers
shall immediately deposit into the Cash Collateral Account an amount in immediately available
funds in Dollars equal to 103% of the Letter of Credit Outstandings as of such date plus any
accrued and unpaid interest thereon; provided that the obligation to deposit such cash collateral
shall become effective immediately, and such deposit shall become immediately due and payable,
without demand or other notice of any kind, upon the occurrence of any Event of Default with
respect to any Borrower described in clause (h) or (i) of Article VIII. The Borrowers also shall
deposit cash collateral in accordance with this paragraph as and to the extent required by
Section 2.31. Each such deposit shall be held by the Agent as collateral for the Letter of Credit
Outstandings and other obligations of the Borrowers under this Agreement, and for this purpose
the Borrowers hereby grant a security interest to the Agent for the benefit of the Lenders and the
Issuing Lenders in such collateral account and in any f'nan-:lal assets [as def'ned in the uco) or
uthcr propcny hcld therein.

The Agent shall have exclusive dominion and control, including the exclusive right
of withdrawal, over such Cash Collateral Account. All amounts on deposit pursuant to this
paragraph (m) shall be invested by the Agent in interest bearing instruments or accounts, with
the selection of which instruments or accounts to be determined by the Agent in its sole discretion;
provided that the Agent shall consult with the Parent Borrower as to the selection of such
mstruments or accounts; provided, further, that such investments shall be at the risk and expense
of the Borrowers. Other than any interest earned on the investment of such deposits, such deposits
shall not bear interest. Interest or profits, if any, on such investments shall accumulate in such
account. Moneys in such Cash Collateral Account shall be applied by the Agent to reimburse the
relevant Issuing Lender for LC Disbursements for which it has not been reimbursed-, together with
related fees, costs, and customary processing charges, and, to the extent not so applied, shall be
held for the satisfaction of the reimbursement obligations of the Borrowers for the Letter of Credit
Outstandings at such time or, if the maturity of the Loans has been accelerated (but (i) subject to
the consent of Lenders with Letter of Credit OQutstandings representing 100% of the total Letter of
Credit Outstandings and (ii) in the case of any such application at a time when any Lender is a
Defaulting Lender (but only if, after giving effect thereto, the remaining cash collateral shall be
less than the aggregate Letter of Credit QOutstandings of all the Defaulting Lenders), the consent of
each Issuing Lender), be applied to satisfy other obligations of the Borrowers under this
Agreement. [f the Borrowers are required to provide an amount of cash collateral hereunder as a
result of the occurrence of an Event of Default, the amount (including any interest and profits
carned thereon as aforesaid) standing to the credit of such account (to the extent not applied as
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aforesaid) shall be returned to the Borrowers within three Business Days after all Events of Default
have been cured or waived. If the Borrowers are required to provide an amount of cash collateral
hereunder pursuant to Section 2.31, such amount (to the extent not applied as aforesaid) shall be
returned to the Borrowers, as promptly as practicable, to the extent that, after giving effect to such
return, no Issuing Lender shall have any exposure in respect of any outstanding Letter of Credit
that is not fully covered by the Commitments of the Non-Defaulting Lenders and/or the remaining
cash collateral and no Event of Default shall have occurred and be continuing.

Section 2.07  Settlements Amonost Lenders.

(a) Each Swingline Lender may (but shall not be obligated to), at any time, on
behalf of the Borrowers (which hereby authorize each Swingline Lender to act in their behalf in
that regard) request the Agent to cause the Lenders to make a Revolving Loan (which shall be a
Base Rate Loan) in an amount equal to such Lender’s Commitment Percentage of the outstanding
amount of Swingline Loans made in accordance with Section 2.05, which request may be made
regardless of whether the conditions set forth in Article V have been satisfied. Upon such request,
the Agent, on behalf of such Swingline Lender, shall request settlement with the Lenders on at
least a weekly basis or on any date that the Agent elects, by notifying the Lenders of such requested
settlement by facsimile, telephone, or e-mail no later than 2:00 p.m. New York City time on the
Settlement Date. Upon such request, each Lender shall make available to the Agent the proceeds
of such Revolving Loan for the account of the applicable Swingline Lender. If the applicable
Swingline Lender requires a Revolving Loan to be made by the Lenders and the request therefor
is received prior to 2:00 p.m., New York City time, on a Business Day, such transfers shall be
made in immediately available funds no later than 5:00 p.m., New York City time, that day; and,
if the request therefor is received after 2:00 p.m., New York City time, then no later than 5:00
p.m., New York City time, on the next Business Day. The obligation of each Lender to transfer
such funds is irrevocable, unconditional and without recourse to or warranty by the Agent or the
applicable Swingline Lender. If and to the extent any Lender shall not have so made its transfer
to the Agent, such Lender agrees to pay to the Agent, forthwith on demand such amount, together
with interest thereon, for each day from such date until the date such amount is paid to the Agent
at the NYFRB Rate.

(b) The amount of each Lender’s Commitment Percentage of outstanding
Revolving Loans shall be computed on at least a weekly (or more frequently in the Agent’s
discretion) basis and shall be adjusted upward or downward based on all Revolving Loans and
repayments of Revolving Loans received by the Agent as of 3:00 p.m., New York City time, on
the first Business Day following the end of the period specified by the Agent (such date, the
“Settlement Date™).

(c) The Agent shall deliver to each of the Lenders promptly after the Settlement
Date a summary statement of the amount of outstanding Revolving Loans for the period and the
amount of repayments received for the period. As reflected on the summary statement: (x) the
Agent shall transfer to each Lender its applicable Commitment Percentage of repayments, and (y)
each Lender shall transfer to the Agent (as provided below), or the Agent shall transfer to each
Lender, such amounts as are necessary to insure that, after giving effect to all such transfers, the
amount of Revolving Loans made by each Lender with respect to Revelving Loans shall be equal
to such Lender’s applicable Commitment Percentage of Revolving Loans outstanding as of such
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Settlement Date. 1f the summary statement requires transfers to be made to the Agent by the
Lenders and is received prior to 2:00 p.m., New York City time, on a Business Day, such transfers
shall be made in immediately available funds no later than 5:00 p.m., New York City time, that
day; and, if received after 2:00 p.m., New York City time, then no later than 5:00 p.m., New York
City time, on the next Business Day. The obligation of each Lender to transfer such funds is
irrevocable, unconditional and without recourse to or warranty by the Agent. If and to the extent
any Lender shall not have so made its transfer to the Agent, such Lender agrees to pay to the Agent,
forthwith on demand such amount, together with interest thereon, for each day from such date until
the date such amount is paid to the Agent at the NYFRB Rate.

Section 2.08  Notes; Repayvment of Loans,

(a) The Loans made by each Lender (and to the applicable Swingline Lender,
with respect to Swingline Loans) may, upon request by such Lender (or such Swingline Lender),
be evidenced by a Note duly executed by the Borrowers, dated the Effective Date (or in the case
of a Note evidencing an increased or a new Commitment pursuant to Section 2.09, the effective
date of such increased or new Commitment), in substantially the form attached hereto as
Exhibit B-1 or B-2, as applicable, payable to such Lender (or such Swingline Lender, as
applicable) in an aggregate principal amount equal to such Lender’s Commitment (or the
applicable Swingline Lender’s Swingline Commitment).

(b) The Borrowers shall repay to the Agent the then outstanding principal
balance of all Swingline Loans on the earlier of the Swingline Maturity Date or, on the date
otherwise requested by the applicable Swingline Lender in accordance with the provisions of
Section 2.05(a). The Borrowers shall repay to the Agent, for the benefit of the applicable Lenders,
(i) on the Commitment Termination Date, the then outstanding principal balance of all Initial
Loans and (ii) on the relevant maturity date for any Extension Series of Extended Commitments,
the then outstanding principal balance of all Extended Loans in respect of such Extension Series.
The Borrowers shall repay to the Agent the then outstanding principal balance of all other
Obligations (other than the Initial Loans, Swingline Loans and Extended Loans) on the
Termination Date (subject to earlier repayment as provided below). Each Loan shall bear interest
from the date thereof on the outstanding principal balance thereof as set forth in this Article I1.
Each Lender is hereby authorized by the Borrowers to endorse on a schedule attached to any Note
delivered to such Lender (or on a continuation of such schedule attached to such Note and made a
part thereof), or otherwise to record in such Lender’s internal records, an appropriate notation
evidencing the date and amount of each Loan from such Lender, each payment and prepayment of
principal of any such Loan, each payment of interest on any such Loan and the other information
provided for on such schedule; provided, however, that the failure of any Lender to make such a
notation or any error therein shall not affect the obligation of the Borrowers to repay the Loans
made by such Lender in accordance with the terms of this Agreement and the applicable Notes.

Section 2.09 Termination or Reduction of Commitments: Increase of
Commitments.

{(a) Upon at least two (2) Business Days’ prior written notice to the Agent, the
Parent Borrower may at any time in whole permanently terminate, or from time to time in part
permanently reduce, the Commitments of any Class. Each such partial reduction shall be in the
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principal amount of $5,000,000 or any integral multiple thereof. Each such reduction or
termination shall (i) be applied ratably to the Commitments of each Lender of such Class, except
that, notwithstanding the foregoing, (1) the Parent Borrower may allocate any termination or
reduction of Commitments among Classes of Commitments either (A) ratably among Classes or
(B) first to the Commitments with respect to any Existing Commitments and second to any
Extended Commitments, in each case, on a pro rata basis based on such Lender's Commitment
Percentage of the applicable Class of Commitments and (2) in connection with the establishment
on any date of any Extended Commitments pursuant to Section 2.20, the Existing Commitments
of any one or more Lenders providing any such Extended Commitments on such date shall be
reduced in an amount equal to the amount of Specified Existing Commitments so extended on
such date {provided that (x) after giving effect to any such reduction and to the repayment of any
Loans made on such date, the Credit Extensions of any such Lender does not exceed the
Commitment thereof (such Credit Extension and Commitment being determined in each case, for
the avoidance of doubt, exclusive of such Lender’s Extended Commitment and any exposure in
respect thereof) and (v) for the avoidance of doubt, any such repayment of Loans contemplated by
the preceding c¢lause (x) shall be made in compliance with the requirements of Section 2,18 with
respect to the ratable allocation of payments hereunder, with such allocation being determined
after giving effect to any conversion pursuant to Section 2.20 of Existing Commitments and
Existing Loans into Extended Commitments and Extended Loans respectively, and prior to any
reduction being made to the Commitment of any other Lender) and (i1) be irrevocable when given.
At the effective time of each such reduction or termination, the Borrowers shall pay to the Agent
for application as provided herein (i) all Commitment Fees accrued on the amount of the
Commitments so terminated or reduced through the date thereof and (ii) any amount by which the
Credit Extensions outstanding on such date exceed the amount to which the Commitments are to
be reduced effective on such date, in each case pro rata based on the amount prepaid.

(b) The Borrowers shall have the right to increase the Commitments by
obtaining additional Commitments, either from one or more of the Lenders or another lending
institution provided that (i) any such request for an increase shall be in a minimum amount of
$25,000,000, (ii) the Parent Borrower, on behalf of the Borrowers, may make a maximum of four
(4) such requests, (iii) the Agent has approved the identity of any such new Lender, such approval
not to be unreasonably withheld, (iv) any such new Lender assumes all of the rights and obligations
of a "Lender™ hereunder, and (v) the procedures described in Section 2.09(¢) have been satistied;
provided that for purposes of clarity, no Lender shall have any obligation to agree to increase its
Commitments,

(c) Any amendment hereto for such an increase or addition of the Commitments
pursuant to Section 2.09(b) shall be in form and substance reasonably satisfactory to the Agent
and shall only require the written signatures of the Agent, the Borrowers and each Lender being
added or increasing its Commitment (each such Lender, a “Commitment Increase Lender™).
subject only to the approval of the requisite Lenders pursuant to Section 10.02(b) if any such
increase would cause the Total Commitment to exceed $1,000,000,000. As a condition precedent
to such an increase, the Borrowers shall deliver to the Agent a certilicate of each Borrower signed
by an authorized officer of each Borrower (1) certifying and attaching the resolutions adopted by
such Borrower approving or consenting to such increase, and (ii) in the case of the Borrowers,
certifying that, before and after giving effect to such increase, (A) the representations and
warranties contained in Article IV and the other Loan Documents are true and correct in all
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material respects (except any representations and warranties qualified by materiality shall be true
and correct in all respects), except to the extent that such representations and warranties
specifically refer to an earlier date, in which case they are true and correct in all material respects
{except any representations and warranties qualified by materiality shall be true and correct in all
respects) as of such earlier date, and (B) no Default exists.

(d) On the effective date of any increase or addition of the Commitments
pursuant to Section 2.09(b), (i) the aggregate principal amount of the Revolving Loans
outstanding (the “Existing Revolving Borrowings™) immediately prior to the effectiveness of
such increase of the Commitments shall be deemed to be repaid, (ii) each Commitment Increase
Lender that shall have had a Commitment prior to the effectiveness of such increase of the
Commitments shall pay to the Agent in dollars, in immediately available funds, an amount equal
to the difference between (A) the product of (1) such Lender’s Commitment Percentage (calculated
after giving effect to the effectiveness of such increase of the Commitments) multiplied by (2) the
aggregate amount of the Resulting Revolving Borrowings (as defined below) and (B) the product
of (1) such Lender’s Commitment Percentage (calculated without giving effect to the effectiveness
of such increase of the Commitments) multiplied by (2) the aggregate amount of the Existing
Revelving Borrowings, (iii) each Commitment Increase Lender that shall not have had a
Commitment prior to the effectiveness of such increase of the Commitments shall pay to the Agent
in dollars, in immediately available funds, an amount equal to the product of (1) such Lender’s
Commitment Percentage (calculated after giving effect to the effectiveness of such increase of the
Commitments) multiplied by (2) the aggregate amount of the Resulting Revolving Borrowings,
(iv) after the Agent receives the funds specified in clauses (ii) and (iii) above, the Agent shall pay
to each Lender the portion of such funds that is equal to the difference between (A) the product of
(1) such Lender’s Commitment Percentage (calculated without giving effect to the effectiveness
of such increase of the Commitments) multiplied by (2) the aggregate amount of the Existing
Revolving Borrowings, and (B) the product of (1) such Lender’s Commitment Percentage
{calculated after giving effect to the effectiveness of such increase of the Commitments) multiplied
by (2) the aggregate amount of the Resulting Revolving Borrowings, (v) after the effectiveness of
such increase of the Commitments, the Borrowers shall be deemed to have made new Borrowings
of Revolving Loans (the “Resulting Revolving Borrowings™) in an aggregate amount equal to
the aggregate amount of the Existing Revolving Borrowings and of the Types and for the Interest
Periods specified in a Borrowing Request delivered to the Agent in accordance with Section 2.03
(and the Parent Borrower shall deliver such Borrowing Request), (vi) each Lender shall be deemed
to hold its Commitment Percentage of each Resulting Revolving Borrowing (calculated after
giving effect to the effectiveness of such increase of the Commitments) and (vii) the Borrowers
shall pay each Lender any and all accrued but unpaid interest on its Loans comprising the Existing
Revolving Borrowings. The deemed payments of the Existing Revolving Borrowings made
pursuant to elause (i) above shall be subject to compensation by the Borrowers pursuant to the
provisions of Section 2.21(d) if the date of the effectiveness of such increase of the Commitments
occurs other than on the last day of the Interest Period relating thereto, Upon each increase of the
Commitments, the participation interests of the Lenders in the then outstanding Letters of Credit
shall automatically be adjusted to reflect, and each Lender (including each Commitment Increase
Lender) shall have a participation in each such Letter of Credit equal to, the Lenders’ respective
Commitment Percentage of the aggregate amount available to be drawn under each such Letter of
Credit, after giving effect to such increase of the Commitments.
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(e) Within a reasonable time after the effective date of any increase or addition
of the Commitments pursuant to Section 2.09(b), the Agent shall, and is hereby authorized and
directed to, revise Schedule 1.1 to reflect such increase and shall distribute such revised
Schedule 1.1 to each of the Lenders and the Borrowers, whereupon such revised Schedule 1.1
shall replace the old Schedule 1.1 and become part of this Agreement.

@ On il i i ‘ . idit f the C :
pursuant to Section 2.09(b). the amount of any dollar threshold in this Agreement based on Excess
Availability (including, for the avoidance of doubt. the dollar thresholds included in (x) the
dellnnmm of ‘Aclwalmn Pennd" 5 ontrol Event™ ¢ _Threshold™

rcprcscmcd by such dollar threshold before eiving cﬁ‘c—:t to such increase or add1t|on of the
Commnmcntq Within a rcaaonab]c time after the effective date ot any increase or addlrmn of the

shl replace tis Apreement.

Section 2.10  Letter of Credit Fees.

(a) The Borrowers shall pay the Agent, for the account of the Lenders, on the
third Business Day after each Quarterly Date and on the Latest Maturity Date, in arrears, a fee
(each, a “Letter of Credit Fee™) equal to the following per annum percentages of the average
daily amount of Standby Letter of Credit Outstandings or Commercial Letter of Credit
Outstandings, as applicable (excluding in each case any portion thereof attributable to
unreimbursed LC Disbursements) during the period from and including the Effective Date to but
excluding the later of the date such Lender’'s Commitment terminates and the date on which such
Lender ceases to have any Standby Letter of Credit Outstandings or Commercial Letter of Credit
Outstandings, as applicable (each computed on the basis of the actual number of days elapsed
(including the first day but excluding the last day) over a year of 360 days):

(i) Standby Letters of Credit: At the then Applicable Rate per annum
for Eurocurrency Loans.

(ii) Commercial Letters of Credit: At 50% of the then Applicable Rate
per annum for Eurocurrency Loans.

(iii)  After the occurrence and during the continuance of an Event of
Default, at the option of the Agent or upon the direction of the Required Lenders, the Letter
of Credit Fee set forth in elauses (i) and (ii) above, shall be increased by an amount equal
to two percent (2%) per annum,

(b) The Borrowers shall pay to each Issuing Lender, in addition to all Letter of
Credit Fees otherwise provided for hereunder, such fronting fees and other fees and charges in
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connection with the issuance, negotiation, settlement, amendment, renewal, extension,
administration and processing of each Letter of Credit issued by such Issuing Lender as are
customarily imposed by such Issuing Lender from time to time in connection with letter of credit
transactions.

(c) Participation fees and fronting fees, if any, accrued through and including
each Quarterly Date shall be payable on the third Business Day following such Quarterly Date,
commencing on the first such date to occur after the Seeend-Third Amendment Effective Date:
provided that all such fees shall be payable on the date on which the Commitments terminate and
any such fees aceruing after the date on which the Commitments terminate shall be payable on
demand. Any other fees payable to any Issuing Lender pursuant to this Section 2.10 shall be
payable within 10 days after demand. All participation fees and fronting fees, if any, shall be
computed on the basis of a year of 360 days and shall be pavable for the actual number of days
clapsed (including the first day but excluding the last day).

Section 2.11 Certain Fees.

The Borrowers shall pay to the Agent and its Affiliates, as applicable, for their own
accounts, the fees set forth in the Fee Letter as and when payment of such fees is due as set forth
therein.

Section 2.12  Unused Commitment Fee.

The Borrowers agree to pay to the Agent for account of each Lender a commitment fee
(the “Commitment Fee”), which shall accrue at the Commitment Fee Rate on the daily unused
amount of the Commitment of such Lender during the period from and including the Effective
Date to but excluding the date such Commitment terminates; provided that Swingline Loans shall
be excluded for the purposes of this calculation. Accrued commitment fees shall be payable in
arrears on each Quarterly Date and on the date the Commitments terminate, commencing on the
first such date to occur after the Effective Date; provided that any commitment fees accruing after
the date on which the Commitments terminate shall be payvable on demand. All commitment fees
shall be computed on the basis of a year of 360 days and shall be payable for the actual number of
days clapsed (including the first day but excluding the last day). The Agent shall pay the
Commitment Fee to the Lenders based upon their pro rata share of the aggregate Commitment Fee
due to all Lenders on the date payment is due.

Section 2.13  Interest on Loans.

{(a) Subject to Section 2.13(d), cach Base Rate Loan shall bear interest at a rate
per annum that shall be equal to the then Alternate Base Rate, plus the Applicable Rate for Base
Rate Loans.

(b) Subject to Section 2.13(d), each Eurocurrency Loan shall bear interest at a
rate per annum equal, during each Interest Period applicable thereto, to the Adjusted LIBO Rate
for such Interest Period, plus the Applicable Rate for Eurocurrency Loans,

(c) [Reserved]
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(d) Effective upon the occurrence of any Event of Default and at all times
thereafter while such Event of Default is continuing, interest shall acerue on all outstanding Loans
(including Swingline Loans) (after as well as before judgment, as and to the extent permitted by
law) at a rate per annum equal to (i) in the case of overdue principal of any Loan, 2.00% plus the
rate (including the Applicable Rate for Loans) otherwise applicable to such Loan as provided
above or (ii) in the case of any other amount, 2.00% plus the rate applicable to Base Rate Loans
as provided in paragraph (a) of this Section, and such interest shall be payable on demand.

(e) Accrued interest on each Loan shall be payable in arrears on each Interest
Payment Date for such Loan and, in the case of Revolving Loans and Swingline Loans, upon
termination of the Commitments; provided that (1) interest accrued pursuant to paragraph (d) of
this Section shall be payable on demand; (ii) in the event of any repayment or prepayment of any
Loan (other than a prepayment of a Base Rate Loan prior to the Maturity Date applicable to such
Loan). accrued interest on the principal amount repaid or prepaid shall be payable on the date of
such repayment or prepayment; and (iii) in the event of any conversion of any Eurocurrency
Borrowing prior to the end of the Interest Period therefor, accrued interest on such Eurocurrency
Borrowing shall be payable on the effective date of such conversion.

(f) All interest hereunder shall be computed on the basis of a year of 360 days,
except that interest computed by reference to the Altermate Base Rate at times when the Alternate
Base Rate is based on the Prime Rate shall be computed on the basis of a year of 365 days (or 366
days in a leap year). and in each case shall be payable for the actual number of days elapsed
(including the first day but excluding the last day). The applicable Alternate Base Rate, Adjusted
LIBO Rate or LIBO Rate shall be determined by the Agent, and such determination shall be
conclusive absent manifest error.

Section 2.14 Nature of Fees.

All fees shall be paid on the dates due, in Dollars and immediately available funds, to the
Agent, for the respective accounts of the Agent, the Issuing Lenders, and the Lenders, as provided
herein. Once paid, all fees shall be fully earned and shall not be refundable under any
circumstances.

Section 2.15  [Reserved].

Section 2.16  Alternate Rate of Interest.

{(a) H+(a) Subject to clauses (c), (d), (e), (f). (g) and (h) of this Section 2.16,
if prior to the commencement of any Interest Period for a Eurocuwrrency Borrowing:

(i) the Agent determines (which determination shall be conclusive and
binding absent manifest error) that adequate and reasonable means do not exist for
ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable (including, without
limitation, by means of an Interpolated Rate or because the LIBO Screen Rate is not
available or published on a current basis) for such Interest Period; provided that no
Benchmark Transition Event shall have occurred at such time; or
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(ii)  the Agent is advised by the Required Lenders that the Adjusted
LIBO Rate or the LIBO Rate, as applicable, for such Interest Period will not adequately
and fairly reflect the cost to such Lenders (or Lender) of making or maintaining their Loans
(or its Loan) included in such Borrowing for such Interest Period;

then the Agent shall give notice thereof to the BerresersParent Borrower and the Lenders through
Electronic System as provided in Section 10.01 as promptly as practicable thereafter and, until the
Agent notifies the Parent Borrower and the Lenders that the circumstances giving rise to such
notice no longer exist, (A) any notice from the Parent Borrower to the Agent in accordance with
Section 2.17 that requests the conversion of any Borrowing Lo, or continuation of any Borrowing
as, a Eurocurrency Borrowing shall be ineffective and any such Eurocurrency Borrowing shall be
repaid or converted into a Borrowing of Base Rate Loans on the last day of the then current Interest
Period applicable thereto, and (B) if any Borrowing Request requests a Eurocurrency Borrowing,
such Borrowing shall be made as a Borrowing of Base Rate Loans.

(b) [f any Lender determines that any requirement of law has made it unlawful,
or if any Governmental Authority has asserted that it is unlawful, for any Lender or its applicable
lending office to make, maintain, fund or continue any Eurocurrency Borrowing, or any
Governmental Authority has imposed material restrictions on the authority of such Lender to
purchase or sell, or to take deposits of, dollars in the London interbank market, then, on notice
thereof by such Lender to the Berrerwers-Parent Borrower through the Agent, any obligations of
such Lender to make, maintain, fund or continue Eurocurrency Loans or to convert Borrowings of
Base Rate Loans to Eurocurrency Borrowings will be suspended until such Lender notifies the
Agent and the Berrewers-Parent Borrower that the circumstances giving rise to such determination
no longer exist. Upon receipt of such notice, the Borrowers will upon demand from such Lender
(with a copy to the Agent), either prepay or convert all Euroccurency Borrowings of such Lender
to Borrowings of Base Rate Loans, either on the last day of the Interest Period therefor, if such
Lender may lawfully continue to maintain such Eurocurrency Borrowings to such day, or
immediately, if such Lender may not lawfully continue to maintain such Loans. Upon any such
prepayment or conversion, the Borrowers will also pay accrued interest on the amount so prepaid
or converted.

(c) Notwithstanding anything to the contrary herein or in any other Loan
Document, wpon the occurrence o a Benchmark Transiion Event oran Early Opt-in Election. as

such proposed amendment to all Lenders and the Borrower. {and an';' Hedging Agreement shall
be deemed not to be a “Loan Document” for purposes of this Section 2.16), if a Benchmark

Transition Event or an Early Unl in_Election, as dnulndhle and its reldled Benchmark

such Benchmark Replacement will rcplarc-: such Benchmark for all purposes hcrcundcr and undcr

any Loan Document in respect of such Benchmark setting and subsequent Benchmark settings
without any amendment to, or Iurther action or consent of any ulher narw Lo lhls Asreement or
. - I. - = A " - Wlth
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provided to the Lenders wuhout any amcndmcm to or further actlon or conscnt of any othcr party

to, this Agreement or any other Loan Document so long as the Agent has not received, by such
time, wnlten notice of Ghjeclll)n lo such mpemed—&mendmeaﬂ—&ew—keﬂden—emﬂpﬂ»mg—me

rcplacc the thcn current B-:nchmark for all purposes hcrcundcr or under any Loan Documcm in

respect of such Benchmark setting and subsequent Benchmark settings, without any amendment
Lo, nr further actmn or consent of ang other gang to, this Agreemem or anx mher Loan Document;

sole discretion.

(e) {eiHin connection with the implementation of a Benchmark Replacement, the
Agent will have the right to make Benchmark Replacement Conforming Changes from time to
time and, notwithstanding anything to the contrary herein or in any other Loan Document, any
amendments implementing such Benchmark Replacement Conforming Changes will become
effective without any further action or consent of any other party to this Agreement_or any other
Loan Document.

(f) te3The Agent will promptly notify the BorrewersParent Borrower and the
Lenders of (i) any occurrence of a Benchmark Transition Event, a Term SOFR Transition Event
or an Early Opt-in Election, as applicable, and its related Benchmark Replacement Date, (ii) the
implementation of any Benchmark Replacement, (iii) the effectiveness of any Benchmark
Replacement Conforming Changes-and-{iv)-, (iv) the removal or reinstatement of any tenor of a
Benchmark pursuant to clause (g) below and (v) the commencement or conclusion of any
Benchmark Unavailability Period. Any determination, decision or election that may be made by
the Agent or-_if applicable, any Lender (or group of Lenders-}) pursuant to this Section 2.16,
including any determination with respect to a tenor, rate or adjustment or of the occurrence or non-
occurrence of an event, circumstance or date and any decision to take or refrain from taking any
action_or any selection, will be conclusive and binding absent manifest error and may be made in
its or their sole discretion and without consent from any other party hereteto this Agreement or
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any other Loan Document, except, in each case, as expressly required pursuant to this
Section 2.16.

(z) anwﬂhslandmg dnglhlng to the contrary herein or in any other Loan

service that publlshcs such rate from time to time as sclcctcd by thc Agent in its rcasonablc
discretion or (B) the regulatory supervisor for the administrator of such Benchmark has provided
uh]u statement or fth'l{.dll(}l'l of information anmouncing that an lennr for such Benchmark 1~.

dlsplaycd on_a_ screen or mformatlon service for a Bcnchmark (including a Bcnchmark
Replacement) or (B) is not. or is no longer. subject to an announcement that it is or will no longer

be regrewmatwe Inr a Benchmark ;mcludmg a Benchmark Reglacementla lhen the Agent may
n i 5 4

“h tim

(h)  HUpon the Parent Borrower’s receipt of notice of the commencement of a

Benchmark Unavallablllty Perlod H—dﬂy—ﬁeﬂee—ﬁem—&he—P&Fem—BeﬁeweHe—Ehe—&gem—m

&ny—Beﬂe&HHg—aﬁ—thc Borrowcrs mav rcvokc any rcqucst for a Lurocurrcncy Borrowmg &h&l—l—lae

Borrowers will be dccmcd tc havc converted any such rcqucst mto a request for a Borrowmg of or
conversion to Base Rate Loans. During any Benchmark Unavailability Period or at any time that

a tenor for the then-current Benchmark is not an Available Tenor, the component of the Alternate

Section 2.17  Conversion and Continuation of Loans.

The Parent Borrower on behalf of the Borrowers shall have the right at any time,

(a) on three (3) Business Days' prior irrevocable notice to the Agent (which
notice, to be effective, must be received by the Agent not later than 11:00 a.m., New York City
time, on the third Business Day preceding the date of any conversion), (x) to convert any
outstanding Borrowings of Base Rate Loans (but in no event Swingline Loans) to Borrowings of
Eurocurrency Loans or (y) to continue an outstanding Borrowing of Eurocurrency Loans for an
additional Interest Period, or

(b) on same-day notice to the Agent (which notice, to be effective, must be
received by the Agent not later than 11:00 a.m., New York City time, on the date of any conversion
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which must be a Business Day), to convert any outstanding Borrowings of Eurocurrency Loans to
a Borrowing of Base Rate Loans,

subject to the following:

(i) no Borrowing of Loans may be converted into, or continued as,
Eurocurrency Loans at any time when an Event of Default has occurred and is continuing
and the Agent or the Required Lenders have determined in its or their sole discretion not
to permit such conversions, and any Eurocurrency Loans that cannot be continued as
Eurocurrency Loans as a result shall, unless repaid, be converted to a Borrowing of Base
Rate Loans at the end of the Interest Period therefor:

(i1) it less than a full Borrowing of Loans is converted, such conversion
shall be made pro rata among the Lenders, as applicable, in accordance with the respective
principal amounts of the Loans comprising such Borrowing held by such Lenders
immediately prior to such refinancing;

(iii)  the aggregate principal amount of Loans being converted into or
continued as Eurocurrency Loans shall be in an integral of $1,000,000 and at least
$5,000,000;

(iv)  the Interest Period with respect to a Borrowing of Eurocurrency
Loans effected by a conversion or in respect to the Borrowing of Eurocurrency Loans being
continued as Eurocurrency Loans shall commence on the date of conversion or the
expiration of the current Interest Period applicable to such continuing Borrowing, as the
case may be;

(v) a Borrowing of Eurocurrency Loans may be converted only on the
last day of an Interest Period applicable thereto;

(vi)  each request for a conversion or continuation of a Borrowing of
Eurocurrency Loans which fails to state an applicable Interest Period shall be deemed to
be a request for an Interest Period of one month; and

(vii) no more than fifteen (15) Borrowings of Eurocurrency Loans may
be outstanding at any time.

If the Parent Borrower does not give notice to convert any Borrowing of Base Rate Loans, or does
not give notice to continue, or does not have the right to continue, any Borrowing as Eurocurrency
Loans, in each case as provided above, such Borrowing shall automatically be converted to, or
continued as, as applicable, a Borrowing of Base Rate Loans at the expiration of the then-current
Interest Period. The Agent shall, after it receives notice from the Parent Borrower, promptly give
each Lender notice of any conversion, in whole or part, of any Loan made by such Lender.

Section 2.18  Pavments Generally: Pro Rata Treatment: Sharing of Setoffs.

(a) Payments by the Borrowers. The Borrowers shall make each payment
required to be made by it hereunder or under any other Loan Document (whether of principal,
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interest, fees or reimbursement of LC Disbursements, or of amounts payable under
Section 2.22(b), Section 2.26 or Section 2.28, or otherwise) prior to 1:00 p.m., New York City
time, on the date when due, in immediately available funds, without setoff or counterclaim. Any
amounts received after such time on any date may, in the discretion of the Agent, be deemed to
have been received on the next succeeding Business Day for purposes of calculating interest
thereon. All such payments shall be made to the Agent at its offices at 10 South Dearborn Street,
22" Floor, Chicago, Tllinois, except payments to be made directly to an Issuing Lender or a
Swingline Lender as expressly provided herein and except that payments pursuant to
Section 2.22(b), Section 2.26. Section 2.28 and Section 10.04 shall be made directly to the
Persons entitled thereto and payments pursuant to other Loan Documents shall be made to the
Persons specified therein. The Agent shall distribute any such payments received by it for the
account of any other Person to the appropriate recipient promptly following receipt thereof. It any
payment under any Loan Document (other than payments with respect to Eurocurrency
Borrowings) shall be due on a day that is not a Business Day, the date for payment shall be
extended to the next succeeding Business Day, and, if any payment due with respect to
Eurocurrency Borrowings shall be due on a day that is not a Business Day, the date for pavment
shall be extended to the next succeeding Business Day, unless that succeeding Business Day is in
the next calendar month, in which event, the date of such payment shall be on the last Business
Day of subject calendar month, and, in the case of any payment aceruing interest, interest thereon
shall be payable for the period of such extension. All payments under each Loan Document shall
be made in dollars,

received by Agent (i) not constlrunnp, either (A) a spcmf' ic pavmcnt cf principal, interest, fccs or
other sum pavable under the Loan Documcnts { whwh shall bc am}llcd as sncc1f"1-::d by thc Parent

apphcd ra\tal:'h,r {1} first, to paw any fccs mclcmmtlcs Or expense rclmburscmcnts then due t-:s the
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{vn} seventh, pro rata, to repay (x) other uulqlﬂndmg Loans fv] all unreimbursed 1.C

thereto in accordance with thc amounts thereof then due to the Issuing Lenders, and (z) outstanding
obligations with respect to Specified Bank Products up to an ageregate amount not to exceed the
eclhed Bank Product Amount: provided lhal outstanding Base Rate Loans shall be re

Obllgatlons [mcludm,q, for the a»mdancc of doubt, outstandmg obligations w1th rcspcct to
Specified Bank Products that were not otherwise repaid under the “seventh” step set forth above)
thal are then outstanding and then due and pa db]t‘: lt being undersiood that undrawn Letters uf

(c) Pro Rata Treatment. Except to the extent otherwise provided herein (for the

avoidance of doubt, as this Agreement is in effect from time to time), including Sections 2.20(f)
and 2.31: (i) each payment of commitment fees under Section 2.12 and letter of credit fees under
Section 2.10 shall be made for the account of the Lenders, and each termination or reduction of
the amount of the Commitments under Section 2.09 shall be applied to the respective
Commitments of the Lenders, pro rata according to the amounts of their respective Commitments
(or, in the case of any such payment of commitment fees at a time when the Commitments shall
have terminated or expired, pro rata according to the amounts of their respective Credit
Extensions); (ii) each Borrowing of Revolving Loans shall be allocated pro rata among the Lenders
according to the amounts of their respective Commitments (in the case of the making of Revolving
Loans) or their respective Loans that are to be included in such Borrowing (in the case of
conversions and continuations of Loans); (iii) each payment or prepayment of any Borrowing of
Revolving Loans shall be applied ratably to the Loans included in the repaid or prepaid Borrowing
of Revolving Loans; (iv) each Swingline Borrowing shall be allocated pro rata between the
Swingline Lenders according to the amounts of their respective Swingline Commitments; and (v)
each payment or prepayment of any Swingline Borrowing shall be applied ratably to the Swingline

Loans included in the rcpa1-:1 or prcpald Swmglmc Borruwmg—ﬂ-ﬁé—{aa-}—eaeh—peﬁmem—ef
prepayment of any : : 4 Obhigations included

(d) Sharing of Payments by Lenders. If (i) any Lender shall, by exercising any
right of setoff or counterclaim or otherwise, obtain payment in respect of any principal of or
interest on any of its Loans or participations in LC Disbursements or Swingline Loans resulting in
such Lender’s receiving payment of a greater proportion of the aggregate amount of its Loans and
accrued interest thereon than the proportion received by any other Lender, then the Lender
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receiving such greater proportion shall (A) notify the Administrative Agent of such fact and (B)
purchase (for cash at face wvalue) participations in the Loans and participations in LC
Disbursements and Swingline Loans of other Lenders, or make such other adjustments as shall be
equitable, so that the benefit of all such payments shall be shared by the Lenders ratably in
accordance with the aggregate amounts of principal of and accrued interest on their Loans and
participations in LC Disbursements and Swingline Loans or (ii) any Swingline Lender shall, by
exercising any right of setofl’ or counterclaim or otherwise, obtain payment in respect of any
principal of or interest on any of its Swingline Loans resulting in such Swingline Lender receiving
payment of a greater proportion of the aggregate amount of its Swingline Loans and accrued
interest thereon than the proportion received by the other Swingline Lender, then the Swingline
Lender receiving such greater proportion shall (A) notify the Administrative Agent and the other
Swingline Lender of such fact and (B) purchase (for cash at face value) participations in the
Swingline Loans of the other Swingline Lender to the extent necessary so that the amount of all
such payments shall be shared by the Swingline Lenders ratably in accordance with the aggregate
amounts of principal of and accrued interest on their Swingline Loans, provided that;

(1) if any such participations are purchased and all or any portion of the
payment giving rise thereto is recovered, such participations shall be rescinded and the
purchase price restored to the extent of such recovery, without interest; and

(i1) the provisions of this paragraph shall not be construed to apply to
(x) any payment made by any Borrower pursuant to and in accordance with the express
terms of this Agreement (for the avoidance of doubt, as this Agreement is in effect from
time to time), including Sections 2.09(d) and 2.20(f), or (y) any payment obtained by a
Lender as consideration for the assignment of or sale of a participation in any of its Loans
or participations in LC Disbursements or Swingline Loans to any Eligible Assignee.

Each Borrower consents to the foregoing and agrees, to the extent it may effectively do so under
applicable law, that any Lender acquiring a participation pursuant to the foregoing arrangements
may exercise against each Borrower rights of setoff and counterclaim with respect to such
participation as fully as if such Lender were a direct creditor of each Borrower in the amount of
such participation.

(e) Payments by the Borrowers; Presumptions by the Agent. Unless the Agent
shall have received notice from the Parent Borrower prior to the date on which any payment is due
to the Agent for the account of the Lenders or an Issuing Lender hereunder that the Borrowers will
not make such payment, the Agent may assume that the Borrowers have made such payment on
such date in accordance herewith and may, in reliance upon such assumption, distribute to the
Lenders or such Issuing Lender, as the case may be, the amount due. In such event, if the
Borrowers have not in fact made such payment, then each of the Lenders or such Issuing Lender,
as the case may be, severally agrees to repay to the Agent forthwith on demand the amount so
distributed to such Lender or such Issuing Lender with interest thereon, for each day from and
including the date such amount is distributed to it to but excluding the date of payment to the
Agent, at the greater of the NYFRB Rate and a rate determined by the Agent in accordance with
banking industry rules on interbank compensation.

77




(f) Certain Deductions by the Agent. If any Lender shall fail to make any
payment required to be made by it hereunder to or for the account of the Agent, any Issuing Lender
or any Swingline Lender, then the Agent may, in its discretion (notwithstanding any contrary
provision hereof), (i) apply any amounts thereafter received by the Agent for the account of such
Lender to satisty such Lender’s obligations in respect of such pavment until all such unsatisfied
obligations have been discharged or (ii) hold any such amounts in a segregated account as cash
collateral for, and application to, any future funding obligations of such Lender pursuant to this
Agreement (including pursuant to Sections 2.03(b), 2.05(b), 2.06(¢), 2.06(f), 2.18(e) and
10.04(¢)), in each case in such order as shall be determined by the Agent in its discretion.

(g) Returned Payments. If any item deposited to the JPMorgan Concentration
Account and credited to the Loan Account is dishonored or returned unpaid for any reason, whether
or not such return is rightful or timely, the Agent shall have the right to reverse such credit and
charge the amount of such item to the Loan Account and the Borrowers shall indemnify the Agent,
the Issuing Lenders and the Lenders against all claims and losses resulting from such dishonor or
return. Without limiting the foregoing, the Agent may delay application of the items deposited in
the JPMorgan Concentration Account to the Obligations until the Agent has received a
reconciliation of Non-Borrower Credit Card Proceeds which may have been forwarded to the
IPMorgan Concentration Account.

Section 2.19  [Reserved]

Section 2.20 Extension Offers.

(a) The Borrowers may at any time and from time to time request that all or a
portion of the Commitments of any Class, existing at the time of such request (each, an “Existing
Commitment’” and any related revolving credit loans under any such facility, “Existing Loans™;
each Existing Commitment and related Existing Loans together being referred to as an “Existing
Class™") be converted to extend the termination date thereof and the scheduled maturity date(s) of
any payment of principal with respect to all or a portion of any principal amount of Existing Loans
related to such Existing Commitments (any such Existing Commitments which have been so
extended, “Extended Commitments™ and any related revolving credit loans, “Extended Loans™)
and to provide for other terms consistent with this Section 2.20. Prior to entering into any
Extension Amendment with respect to any Extended Commitments, the Parent Borrower shall
provide a notice to the Agent (who shall provide a copy of such notice to each of the Lenders of
the applicable Class of Existing Commitments and which such request shall be offered equally to
all Lenders) (an “Extension Request”) setting forth the proposed terms of the Extended
Commitments to be established thereunder, which terms shall be substantially similar to those
applicable to the Existing Commitments from which they are to be extended (the “Specified
Existing Commitment Class™) except that (w) all or any of the final maturity dates of such
Extended Commitments may be delayed to later dates than the final maturity dates of the Existing
Commitments of the Specified Existing Commitment Class, (x)(i) the interest rates, interest
margins, rate floors, upfront fees, funding discounts, original i1ssue discounts and premiums with
respect to the Extended Commitments may be different from those for the Existing Commitments
of the Specified Existing Commitment Class and/or (ii) additional fees and/or premiums may be
payable to the Lenders providing such Extended Commitments in addition to or in lieu of any of
the items contemplated by the preceding clause (i), (v)(A)the undrawn revolving credit
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commitment fee rate with respect to the Extended Commitments may be different from such rate
for Existing Commitments of the Specified Existing Commitment Class and (B) the Extension
Amendment may provide for other covenants and terms that apply to any period after the Latest
Maturity Date in effect prior to the Extension Amendment; provided that, notwithstanding
anything to the contrary in this Section 2.20 or otherwise, (1) the borrowing and repayment (other
than in connection with a permanent repayment and termination of commitments (which shall be
governed by clause (3) below)) of the Extended Loans under any Extended Commitments shall be
made on a pro rata basis with any borrowings and repayments of the Existing Loans of the
Specified Existing Commitment Class (the mechanics for which may be implemented through the
applicable Extension Amendment and may include technical changes related to the borrowing and
replacement procedures of the Specified Existing Commitment Class), (2) assignments and
participations of Extended Commitments and Extended Loans shall be governed by the assignment
and participation provisions set forth in Section 10.06, (3) subject to the applicable limitations set
forth in Section 2.09, permanent repayments of Extended Loans (and corresponding permanent
reduction in the related Extended Commitments) shall be permitted as may be agreed between the
Parent Borrower and the Lenders thereof and (4) the Extension Amendment may provide for any
other amendments or modifications provided such other amendments or modifications are
consented to by the requisite Lenders in accordance with Section 10.02 and Section 10.03. as
applicable. No Lender shall have any obligation to agree to have any of'its Loans or Commitments
of any Existing Class converted into Extended Loans or Extended Commitments pursuant to any
Extension Request. Any Extended Commitments of any Extension Series shall constitute a
separate Class of revolving credit commitments from Existing Commitments of the Specified
Existing Commitment Class and from any other Existing Commitments (together with any other
Extended Commitments so established on such date).

(b) The Parent Borrower shall provide the applicable Extension Request at least
five (5) Business Days (or such shorter period as the Agent may determine in its reasonable
discretion) prior to the date on which Lenders under the Existing Class are requested to respond,
and shall agree to such procedures, if any, as may be established by, or acceptable to, the Agent,
in each case acting reasonably, to accomplish the purpose of this Section 2.20. Any Lender (an
“Extending Lender") wishing to have all or a portion of its Commitments (or any earlier Extended
Commitments) of an Existing Class subject to such Extension Request converted into Extended
Commitments shall notify the Agent (an “Extension Election™) on or prior to the date specified
in such Extension Request of the amount of its Commitments (and/or any earlier Extended
Commitments) which it has elected to convert into Extended Commitments (subject to any
minimum denomination requirements imposed by the Agent); provided that any Lender that does
not so advise the Parent Borrower shall be deemed to have rejected such Extension Request (any
such Lender which shall have rejected or is deemed to have rejected such extension being a “Non-
Extending Lender”). In the event that the aggregate amount of Commitments (and any earlier
Extended Commitments) subject to Extension Elections exceeds the amount of Extended
Commitments requested pursuant to the Extension Request, Commitments and (and any earlier
Extended Commitments) subject to Extension Elections shall be converted to Extended
Commitments on a pro rata basis based on the amount of Commitments (and any earlier Extended
Commitments) included in each such Extension Election or as may be otherwise agreed to in the
applicable Extension Amendment. Notwithstanding the conversion of any Existing Commitment
into an Extended Commitment, such Extended Commitment shall be treated identically to all
Existing Commitments of the Specified Existing Commitment Class for purposes of the
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obligations of a Lender in respect of Swingline Loans under Section 2.05 and Letters of Credit
under Section 2.06, except that the applicable Extension Amendment may provide that the
Swingline Maturity Date and/or the last day for issuing Letters of Credit may be extended and the
related obligations to make Swingline Loans and issue Letters of Credit may be continued
(pursuant to mechanics to be specified in the applicable Extension Amendment) so long as the
applicable Swingline Lender and/or the applicable Issuing Lender, as applicable, have consented
to such extensions (it being understood that no consent of any other Lender shall be required in
connection with any such extension).

{c) Extended Commitments shall be established pursuant to an amendment (an
“Extension Amendment”) to this Agreement (which, notwithstanding anything to the contrary
set forth in Section 10.02 and Section 10.03. as applicable, shall not require the consent of any
Lender other than the Extending Lenders with respect to the Extended Commitments established
thereby) executed by the Borrowers, the Agent and the Extending Lenders. It is understood and
agreed that each Lender hereunder has consented, and shall at the effective time thereof be deemed
Lo consent to each amendment to this Agreement and the other Loan Documents authorized by this
Section 2.20 and the arrangements described above in connection therewith. No Extension
Amendment shall provide for any tranche of Extended Commitments in an aggregate principal
amount that is less than $200,000,000. WNotwithstanding anything to the contrary in this
Section 2.20(c) and without limiting the generality or applicability of Section 10.02 and
Section 10.03, as applicable, to any Section 2.20 Additional Amendments (as defined below), any
Extension Amendment may provide for additional terms and/or additional amendments other than
those referred to or contemplated above (any such additional amendment, a “Section 2.20
Additional Amendment”) to this Agreement and the other Loan Documents; provided that such
Section 2.20 Additional Amendments are within the requirements of Section 2.20(a) and do not
become effective prior to the time that such Section 2.20 Additional Amendments have been
consented to (including, without limitation, pursuant to consents applicable to holders of any
Extended Loans provided for in any Extension Amendment) by such of the Lenders, Borrowers
and other parties (if any) as may be required in order for such Section 2.20 Additional
Amendments to become effective in accordance with Section 10.02 and Section 10.03, as
applicable.

(d) Notwithstanding anything to the contrary contained in this Agreement, (A)
on any date on which any Class of Existing Commitments is converted to extend the related
scheduled maturity date(s) in accordance with paragraph (a) above (an “Extension Date”), in the
case of the Existing Commitments of each Extending Lender under any Specified Existing
Commitment Class, the aggregate principal amount of such Existing Commitments shall be
deemed reduced by an amount equal to the aggregate principal amount of Extended Commitments
so converted by such Lender on such date, and such Extended Commitments shall be established
as a separate Class of revolving credit commitments from the Specified Existing Commitment
Class and from any other Existing Commitments (together with any other Extended Commitments
so established on such date) and (B) if, on any Extension Date, any Existing Loans of any
Extending Lender are outstanding under the Specified Existing Commitment Class, such Existing
Loans (and any related participations) shall be deemed to be allocated as Extended Loans (and
related participations) in the same proportion as such Extending Lender’s Specified Existing
Commitments to Extended Commitments. Promptly following each Extension Date, the
Borrowers, at the request of any Extending Lender, will deliver to such Lender a new or
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replacement Note or Notes, conforming to the requiremnents of Section 2.08(a) but modified to
reflect the changes to such Lender’s Existing Commitment or Extended Commitment, as
applicable. Upon receipt of any replacement Note or Notes hereunder the relevant Lender shall
cancel and return to the Borrowers each replaced Note held by such Lender.

(e) No exchange of Loans or Commitments pursuant to any Extension
Amendment in accordance with this Section 2.20 shall constitute a voluntary or mandatory
payment or prepayment for purposes of this Agreement.

(f) Notwithstanding anything to the contrary contained in this Agreement, (i)
with respect to any Non-Extending Lender, the Maturity Date for such Lender shall remain
unchanged (and the Commitment of such Lender shall terminate, the Loans made by such Lender
to the Borrowers hereunder shall mature and be payable by the Borrowers, and all other amounts
owing to such Non-Extending Lender hereunder shall be payable, on such date), and on such date
the Borrowers shall also make such other prepayments of Loans as shall be required in order that,
after giving effect to the termination of the Commitments of, and all payments to, the Non-
Extending Lenders pursuant to this sentence, the Credit Extensions will not exceed the
Commitments and (ii) the “Maturity Date™ (without taking into consideration any extension
pursuant to this Section 2.20), as such terms are used in reference to any Issuing Lender or any
Letters of Credit issued by such Issuing Lender or any Swingline Lender or any Swingline Loan
made by such Swingline Lender, may not be extended without the prior written consent of such
Issuing Lender and such Swingline Lender, as applicable (it being understood and agreed that, in
the event any Issuing Lender or Swingline Lender shall not have consented to any such extension,
(i) such Issuing Lender or Swingline Lender, as applicable, shall continue to have all the rights
and obligations of an Issuing Lender or a Swingline Lender, as applicable, hereunder through the
Maturity Date for such Issuing Lender or Swingline Lender, and thereafter shall have no obligation
to make any Swingline Loans or to issue, amend, extend or renew any Letter of Credit (but shall,
and 10.11, as applicable as to Letters of Credit or Swingline Loans issued or made prior to such
time), and (ii) the Borrowers shall cause the Letter of Credit Outstandings attributable to Letters
of Credit issued by such Issuing Lender and the Swingline Exposure attributable to Swingline
Loans made by such Swingline Lender to be zero no later than the day on which such Letter of
Credit Outstandings or Swingline Exposure, as applicable, would have been required to have been
reduced to zero in accordance with the terms hereof without giving effect to any effectiveness of
the extension of the applicable Maturity Date pursuant to this Section).

Section 2.21 Mandatory Prepayment; Cash Collateral.

The outstanding Obligations shall be subject to mandatory prepayment as follows:

(a) If at any time the amount of the Credit Extensions exceeds the lower of (i)
the then amount of the Total Commitment, and (ii) the then amount of the Borrowing Base, the
Borrowers will immediately upon notice from the Agent (A) prepay the Loans in an amount
necessary to eliminate such excess, and (B) if, after giving effect to the prepayment in full of all
outstanding Loans such excess has not been eliminated, deposit cash into the Cash Collateral
Account in an amount equal to the difference between (1) 103% of the Letters of Credit
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Outstanding, and (2) the lower of (x) the amount of the then Total Commitment, and (y) the then
amount of the Borrowing Base.

(b) To the extent required pursuant to Section 2.24(¢)(ii), the Revolving Loans
shall be repaid daily in accordance with the provisions of said Section 2.24(¢)(ii).

{er T as olfthe close of business onany-day onewhich (1) the Parent Borrower

Bﬂﬁeé‘eﬁ%ﬁeme—hu%—mim%ﬁvmg—eﬁeeimymymaﬁﬁq&%d{&bﬁméeby-%Bmm'ﬁs

W—Zﬂjﬂ—&b@*&rﬁlﬂ;ﬁrﬂﬁd—aﬂ}‘ﬁw#m from-such-Credit Extension-to-be-made

{c) Reserved].

(d) Subject to the foregoing, outstanding Base Rate Loans shall be prepaid
before outstanding Eurocurrency Loans are prepaid. Each partial prepayment of Eurocurrency
Loans shall be in an integral multiple of $1,000,000. If any prepayment of Eurocurrency Loans is
made other than on the last day of an Interest Period applicable thereto, the Borrowers shall
reimburse the Lenders for all “Breakage Costs” (as defined in Section 2.22 below) associated
therewith. In order to avoid such Breakage Costs, as long as no Event of Default has occurred and
is continuing, at the request of the Parent Borrower, the Agent shall hold all amounts required to
be applied to Eurocurrency Loans in the Cash Collateral Account and will apply such funds to the
applicable Eurocurrency Loans at the end of the then pending Interest Period therefor (provided
that the foregoing shall in no way limit or restrict the Agent’s rights upon the subsequent
occurrence of an Event of Default). No partial prepayment of a Borrowing of Eurocurrency Loans
pursuant to this Section 2.21 shall result in the aggregate principal amount of the Eurocurrency
Loans remaining outstanding pursuant to such Borrowing being less than $10,000,000 (unless all
such outstanding Eurocurrency Loans are being prepaid in full). Any prepayment of the Revolving
Loans shall not permanently reduce the Commitments.

(e) All amounts required to be applied to all Loans hereunder (other than
Swingline Loans) shall be applied ratably in accordance with each Lender's Commitment
Percentage.

(f) Upon the Termination Date applicable to a Class of Commitments, the
Commitments of such Class shall be terminated in full and the Borrowers shall pay, in full and in
cash, all outstanding Loans of such Class.

Section 2.22  Optional Prepavment of Loans: Reimbursement of Lenders.
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(a) The Borrowers shall have the right at any time and from time to time to
prepay outstanding Loans in whole or in part, (x) with respect to Eurocurrency Loans, upon at least
two (2) Business Days’ prior written, telex or facsimile (or other electronic transmission) notice to
the Agent prior to 11:00 a.m., New York City time, and (y) with respect to Base Rate Loans, on
the same Business Day if written, telex or facsimile (or other electronic transmission) notice is
received by the Agent prior to 1:00 p.m., New York City time, subject to the following limitations:

(i) Subject to Section 2.18, all prepayments shall be paid to the Agent
for application, first. to the prepayment of outstanding Swingline Loans, and second, to the
prepayment of other outstanding Loans ratably in accordance with each Lender's
Commitment Percentage.

(i1) Subject to the foregoing, outstanding Base Rate Loans shall be
prepaid before outstanding Eurocurrency Loans are prepaid. Each partial prepayment of
Eurocurrency Loans shall be in an integral multiple of $1,000,000. If any prepayment of
Eurocurrency Loans is made other than on the last day of an Interest Period applicable
thereto, the Borrowers shall reimburse the Lenders for all “Breakage Costs™ (as defined
below) associated therewith. No partial prepayment of'a Borrowing of Eurocurrency Loans
pursuant to this Section 2.22 shall result in the aggregate principal amount of the
Eurocurrency Loans remaining outstanding pursuant to such Borrowing being less than
$10,000,000 (unless all such outstanding Eurocurrency Loans are being prepaid in full).

(ii1y  Each notice of prepayment shall specify the prepayment date, the
principal amount and Type of the Loans to be prepaid and, in the case of Eurocurrency
Loans, the Borrowing or Borrowings pursuant to which such Loans were made. Each
notice of prepayment shall be irrevocable and shall commit the Borrowers to prepay such
Loan by the amount and on the date stated therein. The Agent shall, promptly after
receiving notice from the Borrowers hereunder, notify each Lender of the principal amount
and Type of the Loans held by such Lender which are to be prepaid, the prepayment date
and the manner of application of the prepayment.

(b) The Borrowers shall reimburse each Lender on demand for any loss
incwrred or to be incurred by it in the reemployment of the funds released (i) resulting from any
prepayment (for any reason whatsoever, including, without limitation, conversion to Base Rate
Loans or acceleration by virtue of, and after, the occurrence of an Event of Default) of any
Eurocurrency Loan required or permitted under this Agreement, if such Loan is prepaid other than
on the last day of the Interest Period for such Loan or (ii) in the event that after the Parent Borrower
delivers a notice of borrowing under Section 2.03 in respect of Eurocurrency Loans, such Loans
are not borrowed on the first day of the Interest Period specified in such notice of borrowing for
any reason. Such loss shall be the amount as reasonably determined by such Lender as the excess,
it any, of (A) the amount of interest which would have accrued to such Lender on the amount so
paid or not borrowed at a rate of interest equal to the Adjusted LIBO Rate for such Loan, for the
period from the date of such payment or failure to borrow to the last day (x) in the case of a
payment or refinancing of a Eurocurrency Loan other than on the last day of the Interest Period
for such Loan, of the then current Interest Period for such Loan or (y) in the case of such failure to
borrow, of the Interest Period for such Eurocurrency Loan which would have commenced on the
date of such failure to borrow, over (B) the amount of interest which would have accrued to such
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Lender on such amount by placing such amount on deposit for a comparable period with leading
banks in the London interbank market (collectively, “Breakage Costs™). Any Lender demanding
reimbursement for such loss shall deliver to the Borrowers from time to time one or more
certificates setting forth the amount of such loss as determined by such Lender and setting forth in
reasonable detail the manner in which such amount was determined, such certificates to be
substantially in the form of Exhibit E hereto.

(c) In the event the Borrowers fail to prepay any Loan on the date specified in
any prepayment notice delivered pursuant to Section 2.22(a). the Borrowers on demand by any
Lender shall pay to the Agent for the account of such Lender any amounts required to compensate
such Lender for any actual loss incurred by such Lender as a result of such failure to prepay,
including, without limitation, any loss, cost or expenses incurred by reason of the acquisition of
deposits or other funds by such Lender to fulfill deposit obligations incurred in anticipation of such
prepayment. Any Lender demanding such payment shall deliver to the Borrowers from time to
time one or more certificates setting forth the amount of such loss as determined by such Lender
and setting forth in reasonable detail the manner in which such amount was determined, such
certificates to be substantially in the form of Exhibit E hereto.

(d) Whenever any partial prepayment of Loans of a particular Class are to be
applied to Eurocurrency Loans of such Class, such Eurocurrency Loans shall be prepaid in the
chronological order of their Interest Payment Dates.

Notwithstanding the foregoing (and as provided in clause (1) of the proviso to Section 2.20(a)),
the Borrowers may not optionally prepay Extended Loans of any Extension Series unless such
prepayment is accompanied by a pro rata repayment of Existing Loans of the Specified Existing
Commitment Class of the Existing Class from which such Extended Loans and Extended
Commitments were converted (or such Loans and Commitments of the Existing Class have
otherwise been repaid and terminated in full).

Section 2.23  Maintenance of Loan Account: Statements of Account.

{(a) The Agent shall maintain an account on its books in the name of the
Borrowers (the “Loan_Account™) which will reflect (i) all Loans made by the Lenders to the
Borrowers or for the Borrowers™ account, (i) all LC Disbursements, fees and interest that have
become payable as set forth herein, and (1i1) any and all other monetary Obligations that have
become payable.

(b) The Loan Account will be credited with all amounts received by the Agent
from the Borrowers, including all amounts received in the JPMorgan Concentration Account from
the Blocked Account Banks, and the amounts so credited shall be applied as set forth in
Section 2.18(b). After the end of each month, the Agent shall send to the Borrowers a statement
accounting for the charges, loans, advances and other transactions occurring among and between
the Agent, the Lenders and the Borrowers during that month. The monthly statements shall, absent
manifest error, be an account stated, which is final, conclusive and binding on the Borrowers,

Section 2.24  Cash Receipts.
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(a) Annexed hereto as Schedule 2.24(a) is a list of all DDAs as of the Second
Amendment Effective Date, which Schedule includes, with respect to each Depository and DDA,
as applicable, (i) the name and address of that Depository: (ii) the account number(s) maintained
with such Depository; (iii} to the extent known, a contact person at such Depository and (iv)
indicating whether both a duly completed and executed DDA Notification and a Blocked Account
Agreement satisfying the requirements of Section 2.24(¢) have been delivered to the Agent prior
to the Second Amendment Effective Date for such DDA, and if so completed and delivered,
identifying such DDA Notification and such Blocked Account Agreement for such DDA (each
such DDA, an “Existing Blocked Account™).

(b) Annexed hereto as Schedule 2.24(b) is a list (1) describing all arrangements
to which any Borrower is a party as of the Second Amendment Effective Date with respect to the
payment to any Borrower of the proceeds of all credit card charges for sales by any Borrower and
(ii) indicating whether a duly completed and executed Credit Card Notification satisfving the
requirements of Section 2.24(¢) has been delivered to the Agent prior to the Second Amendment
Effective Date for such arrangement, and 1if so completed and delivered, identifying such Credit
Card Notification (each such Credit Card Notification, an “Existing Credit Card Notification™).

(c) (1) (x) Within ninety (90) days (as such date may be extended by the Agent
in its sole discretion) after the Second Amendment Effective Date, (A) the Borrowers shall deliver
to the Agent notifications executed on behalf of the Borrowers to each Depository with which any
DDA is maintained by the Borrowers (other than an Existing Blocked Account) in form
satisfactory to the Agent, of the Agent’s interest in such DDA (each, a “DDA Notification™), and
(B) the Borrowers shall either (1) enter into agency agreements with the Depositories maintaining
the deposit accounts or other accounts identified on Schedule 2.24(a) that maimntain a DDA (other
than an Existing Blocked Account) (collectively, the “New Blocked Accounts”, and collectively
with the Existing Blocked Accounts, the “Blocked Accounts™), which agreements (the “Blocked
Account Agreements™) shall be in form and substance reasonably satisfactory to the Agent, or (2)
if the Borrowers are unable to enter into Blocked Account Agreements in form reasonably
satisfactory to the Agent with any of the Depositories identified on Schedule 2.24(a), the
Borrowers shall (T) provide the Agent with evidence, reasonably satisfactory to the Agent, that the
Borrowers have closed the deposit accounts maintained with such banks, (IT) establish new deposit
accounts or other accounts (the “Replacement Deposit Accounts™) with a different Depository
(the “Replacement Institution™). (IIT) enter into a Blocked Account Agreement in form and
substance reasonably satisfactory to the Agent with each Replacement Institution and the Agent
with respect to the Replacement Deposit Accounts, and (IV) in connection with the foregoing,
provide the Agent with an amended Schedule 2.24(a) reflecting the removal of the closed deposit
accounts and the addition of the Replacement Deposit Accounts, and (v) within ninety (90) days
(as such date may be extended by the Agent in its sole discretion) after the Second Amendment
Effective Date, the Borrowers shall deliver to the Agent notifications (the “Credit Card
Notifications™) executed on behalf of the Subsidiary Borrowers to each of their major credit card
processors that has not delivered an Existing Credit Card Notification instructing such credit card
processors to remit proceeds of all credit card charges to a Blocked Account with JPMorgan that
is reasonably acceptable to the Parent Borrower and the Agent (the “Parent Borrower Blocked
Account™), which Parent Borrower Blocked Account is subject to the Parent Borrower Blocked
Account Agreement.
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(i1) The DDA Notifications shall require, after the occurrence and
during the continuance of as-a Specified Event of Default or Cash Control Event, the sweep on
each Business Day of all available cash receipts and other proceeds from the sale of Inventory,
including, without limitation, the proceeds of all credit card charges (all such cash receipts and
proceeds, “Cash Receipts™), to a concentration account maintained by the Agent at JPMorgan and
designated by the Agent for such purpose (the “JPMorgan Concentration Account™). The
Blocked Account Agreements (including, without limitation, the Blocked Account Agreement
with respect to the Parent Borrower Blocked Account) shall require, after the occurrence and
during the continuance of as-a Specified Event of Default or Cash Control Event, the sweep on
each Business Day of all cash and other amounts, including, without limitation, all Cash Receipts,
held in such Blocked Account to the JPMorgan Concentration Account.

(d) The Borrowers shall cause all Cash Receipts from the sale of each
Subsidiary Borrower’s Inventory to be directly deposited into a Blocked Account subject to a
Blocked Account Agreement.

(e) The Borrowers may close DDAs or Blocked Accounts and/or open new
DDAs or Blocked Accounts, subject to the execution and delivery to the Agent of appropriate
DDA Notifications or Blocked Account Agreements consistent with the provisions of this
Section 2.24 and Section 6.13(d). Within thirty (30) days (or such longer period as the Agent may
reasonably agree) of any Borrower entering into any agreement with credit card processors, such
Borrower must execute and deliver a Credit Card Notification to the Agent.

() The JPMorgan Concentration Account is, and shall remain, under the sole
dominion and control of the Agent. Each Borrower acknowledges and agrees that (i) such
Borrower has no right of withdrawal from the JPMorgan Concentration Account, (ii) the funds on
deposit in the JPMorgan Concentration Account shall continue to be collateral security for all of
the Obligations and (iii) the funds on deposit in the JTPMorgan Concentration Account shall be

applied as provided in Section 2.18(b).

(g) So long as (i) no Specified Event of Default has occurred and 15 continuing,
and (11) no Cash Control Event has occurred and 1s continuing, the Borrowers may direct, and shall
have sole control over, the manner of disposition of its funds in the DDA Accounts and Blocked
Accounts. Afiter the occurrence and during the continuation of an-a Specified Event of Default or
Cash Control Event, the Borrowers shall cause the ACH or wire transfer to a Blocked Account or
to the JPMorgan Concentration Account, no less frequently than daily (and whether or not there is
then an outstanding balance in the Loan Account, unless the Commitments have been terminated
hereunder and the Obligations have been Paid in Full) of the then contents of each DDA, each such
transfer to be net of any minimum balance, not to exceed $10,000, as may be required to be
maintained in the subject DDA by the bank at which such DDA is maintained, and, in connection
with each such transfer, the Borrowers shall also provide the Agent with an accounting of the
contents of each DDA which shall identity, to the satistaction of the Agent, the Other Store
Proceeds. Upon the receipt of (x) the contents of each such DDA, and (y) such accounting, the
Agent agrees to promptly remit to the Borrowers the Other Store Proceeds received by the Agent
for such day.
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Further, whether or not any Obligations are then outstanding, after the occurrence and
during the continuation of an-a Specified Event of Default or Cash Control Event, the Borrowers
shall cause the ACH or wire transfer to the JPMorgan Concentration Account, no less frequently
than daily, of the then entire ledger balance of each Blocked Account (including, without
limitation, the Parent Borrower Blocked Account), net of such minimum balance, not to exceed
$10,000, as may be required to be maintained in the subject Blocked Account by the bank at which
such Blocked Account is maintained. In addition to the foregoing, unless and until the Borrowers
have established procedures with their credit card processors to deposit the Non-Borrower Credit
Card Proceeds to an account, other than the Parent Borrower Blocked Account, which is not
subject to the Lien of the Agent, the Borrowers shall, in connection with the transfer of the ledger
balance of the Parent Borrower Blocked Account, net of the permitted balance, provide the Agent
with an accounting of the contents of the Parent Borrower Blocked Account, which shall identify,
to the satisfaction of the Agent, the Non-Borrower Credit Card Proceeds. Upon the receipt of (x)
the contents of the Parent Borrower Blocked Account, and (y) such accounting, the Agent agrees
to promptly remit to the Borrowers the Non-Borrower Credit Card Proceeds received by the Agent
tor such day.

In the event that, notwithstanding the provisions of this Section 2.24, after the occurrence
of as+a Specified Event of Default or Cash Control Event, the Borrowers receive or otherwise have
dominion and control of any such proceeds or collections, such proceeds and collections shall be
held in trust by the Borrowers for the Agent and shall not be commingled with any of the
Borrowers™ other funds or deposited in any account of any Borrower other than as instructed by
the Agent.

Effective upon notice to the Parent Borrower from the Agent, after the occurrence and
during the continuation of a Cash Control Event or as-a Specified Event of Default (including,
without limitation, the failure of the Borrowers to comply with the provisions of this
Section 2.24(g)) (which notice may be given by telephone if promptly confirmed in writing), (i)
the Agent may, at any time thereafter, deliver the DDA Notifications and the Credit Card
Notifications to the addressees thereof, and (ii) the DDA Accounts, Blocked Accounts and the
JPMorgan Concentration Account will, without any further action on the part of any Borrower or
the Agent convert into a closed account under the exclusive dominion and control of the Agent in
which funds are held subject to the rights of the Agent hereunder. In such event, all amounts in
the JPMorgan Concentration Account (other than Non-Borrower Credit Card Proceeds and Other
Store Proceeds) from time to time may be applied to the Obligations in such order and manner as

provided in Section 2.18(b) hercof.
Section 2.25 [Reserved].
Section 2.26 Increased Costs.
(a) [f any Change in Law shall:
(1) impose, modify or deem applicable any reserve, special deposit or

similar requirement (including any compulsory loan requirement or insurance charge)
against assets of, deposits with or for the account of, or credit extended by, any Lender or
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any holding company ol any Lender (except any such reserve requirement reflected in the
Adjusted LIBO Rate) or any [ssuing Lender; or

(1) subject any Recipient to any Taxes (other than (A) Indemnified
Taxes, (B) Other Taxes and (C) Excluded Taxes) of any kind whatsoever with respect to
its loans, loan principal, letters of credit, commitments, or other obligations, or its deposits,
reserves, other liabilities or capital attributable thereto; or

(iii)  impose on any Lender or any Issuing Lender or the London
interbank market any other condition, cost or expense affecting this Agreement or Loans
made by such Lender or any Letter of Credit or participation therein;

and the result of any of the foregoing shall be to increase the cost to such Lender or such other
Recipient of making, continuing, converting or maintaining any Loan (or of maintaining its
obligation to make any such Loan) or to increase the cost to such Lender, an Issuing Lender or
such other Recipient of participating in, issuing or maintaining any Letter of Credit or to reduce
the amount of any sum received or receivable by such Lender, such Issuing Lender or such other
Recipient hereunder (whether of principal, interest or otherwise) other than Taxes which shall be
governed by Section 2.28 hereof, then the Borrowers will pay to such Lender, such Issuing Lender
or such other Recipient, as the case may be, such additional amount or amounts as will compensate
such Lender, such Issuing Lender or such other Recipient, as the case may be, for such additional
costs incurred or reduction suffered.

(b) If any Lender or any Issuing Lender determines that any Change in Law
regarding capital or liquidity requirements has or would have the effect of reducing the rate of
return on such Lender’s or such Issuing Lender’s capital or on the capital of such Lender’s or such
Issuing Lender’s holding company, if any, as a consequence of this Agreement, the Commitments
of, or the Loans made by, or participations in Letters of Credit or Swingline Loans held by, such
Lender, or the Letters of Credit issued by such [ssuing Lender, to a level below that which such
Lender or such Issuing Lender or such Lender’s or such Issuing Lender’s holding company could
have achieved but for such Change in Law (taking into consideration such Lender’s or such Issuing
Lender’s policies and the policies of such Lender’s or such Issuing Lender’s holding company
with respect to capital adequacy and liquidity), then from time to time the Borrowers will pay to
such Lender or such Issuing Lender, as the case may be, such additional amount or amounts as
will compensate such Lender or such Issuing Lender or such Lender’s or such Issuing Lender’s
holding company for any such reduction suffered.

(c) A certificate of a Lender or an Issuing Lender setting forth the amount or
amounts necessary to compensate such Lender or such Issuing Lender or its holding company, as
the case may be, as specified in paragraph (a) or (b) of this Section and setting forth in reasonable
detail the manner in which such amount or amounts were determined shall be delivered to the
Parent Borrower and shall be conclusive absent manifest error. The Borrowers shall pay such
Lender or such Issuing Lender, as the case may be, the amount shown as due on any such certificate
within ten (10) days after receipt thereof.

(d) Failure or delay on the part of any Lender or the Issuing Lender to demand
compensation pursuant to this Section shall not constitute a waiver of such Lender’s or the [ssuing
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Lender’s right to demand such compensation: provided that the Borrowers shall not be required to
compensate a Lender or the Issuing Lender pursuant to this Section for any increased costs or
reductions incurred more than 180 days prior to the date that such Lender or the [ssuing Lender,
as the case may be, notifies the Parent Borrower of the Change in Law giving rise to such increased
costs or reductions and of such Lender’s or the Issuing Lender’s intention to claim compensation
therefor; provided further that, if the Change in Law giving rise to such increased costs or
reductions is retroactive, then the 180-day period referred to above shall be extended to include
the period of retroactive effect thereof,

Section 2.27 Change in Legality.

(a) Notwithstanding anything to the contrary contained elsewhere in this
Agreement, if (x) any Change in Law shall make it unlawful for a Lender or its applicable lending
office to make or maintain a Eurocurrency Loan or to give effect to its obligations as contemplated
hereby with respect to a Eurocurrency Loan or (y) at any time any Lender determines that the
making or continuance of any of its Eurocurrency Loans has become impracticable as a result of
a contingency occurring atter the Seeend-Third Amendment Effective Date which adversely
affects the London interbank market or the position of such Lender in the London interbank
market, then, by written notice to the Parent Borrower, such Lender may (i) declare that
Eurocurrency Loans will not thereafter be made by such Lender hereunder, whereupon any request
by the Borrowers for a Eurocurrency Borrowing shall, as to such Lender only, be deemed a request
for a Base Rate Loan unless such declaration shall be subsequently withdrawn; and (ii) require that
all outstanding Eurocurrency Loans made by it be converted to Base Rate Loans, in which event
all such Eurocurrency Loans shall be automatically converted to Base Rate Loans as of the
effective date of such notice as provided in paragraph (b) below. In the event any Lender shall
exercise its rights under clause (i) or (ii) of this paragraph (a), all payments and prepayments of
principal which would otherwise have been applied to repay the Eurocurrency Loans that would
have been made by such Lender or the converted Eurocurrency Loans of such Lender shall instead
be applied to repay the Base Rate Loans made by such Lender in lieu of, or resulting from the
conversion of, such Eurocurrency Loans.

(b) For purposes of this Section 2.27, a notice to the Borrowers by any Lender
pursuant to paragraph (a) above shall be effective, if lawful, and if any Eurocurrency Loans shall
then be outstanding, on the last day of the then-current Interest Period; and otherwise such notice
shall be effective on the date of receipt by the Borrowers.

Section 2.28  Withholding of Taxes; Gross-Up.

(a) Payments Free of Taxes. Any and all payments by or on account of any
obligation of any Borrower under any Loan Document shall be made without deduction or
withholding for any Taxes, except as required by applicable law. [If any applicable law (as
determined in the good faith discretion of an applicable withholding agent) requires the deduction
or withholding of any Tax from any such payment by a withholding agent, then the applicable
withholding agent shall be entitled to make such deduction or withholding and shall timely pay
the full amount deducted or withheld to the relevant Governmental Authority in accordance with
applicable law and, if such Tax is an Indemnified Tax, then the sum payable by any Borrower shall
be increased as necessary so that after such deduction or withholding has been made (including
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such deductions and withholdings applicable to additional sums payable under this Section 2.28)
the applicable Recipient receives an amount equal to the sum it would have received had no such
deduction or withholding been made.

(b) Payment of Other Taxes by the Borrowers. The Borrowers shall timely pay
to the relevant Governmental Authority in accordance with applicable law, or at the option of the
Agent timely reimburse it for, Other Taxes.

(c) Evidence of Payment. As soon as practicable after any payment of Taxes
by any Borrower to a Governmental Authority pursuant to this Section 2.28, such Borrower shall
deliver to the Agent the original or a certified copy of a receipt issued by such Governmental
Authority evidencing such payment, a copy of the return reporting such payment or other evidence
of such payment reasonably satisfactory to the Agent.

(d) Indemnification by the Borrowers. The Borrowers shall jointly and
severally indemnify each Recipient, within ten (10) days after demand therefor, for the full amount
of any Indemnified Taxes (including Indemnified Taxes imposed or asserted on or attributable to
amounts pavable under this Section) payable or paid by such Recipient or required to be withheld
or deducted from a payment to such Recipient and any reasonable expenses arising therefrom or
with respect thereto, whether or not such Indemnified Taxes were correctly or legally imposed or
asserted by the relevant Governmental Authority. A certificate as to the amount of such payment
or liability delivered to any Borrower by a Lender (with a copy to the Agent), or by the Agent on
its own behalf or on behalf of a Lender, shall be conclusive absent manifest error,

(e) Indemnification by the Lenders. Each Lender shall severally indemnify the
Agent, within ten (10) days after demand therefor, for (i) any Indemnified Taxes attributable to
such Lender (but only to the extent that any Borrower has not already indemnified the Agent for
such Indemnified Taxes and without limiting the obligation of the Borrowers to do so), (ii) any
Taxes attributable to such Lender’s failure to comply with the provisions of Section 10.06(¢)
relating to the maintenance of a Participant Register and (iii) any Excluded Taxes attributable to
such Lender, in each case, that are payable or paid by the Agent in connection with any Loan
Document, and any reasonable expenses arising therefrom or with respect thereto, whether or not
such Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority.,
A certificate as to the amount of such payment or liability delivered to any Lender by the Agent
shall be conclusive absent manifest error. Each Lender hereby authorizes the Agent to setoff and
apply any and all amounts at any time owing to such Lender under any Loan Document or
otherwise payable by the Agent to such Lender from any other source against any amount due to

the Agent under this paragraph (e).

(f) Status of Lenders.

(i) Any Lender that is entitled to an exemption from or reduction of
withholding Tax with respect to payments made under any Loan Document shall deliver
to the Parent Borrower and the Agent, at the time or times reasonably requested by the
Parent Borrower or the Agent, such properly completed and executed documentation
reasonably requested by the Parent Borrower or the Agent as will permit such payments to
be made without withholding or at a reduced rate of withholding. In addition, any Lender,
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if reasonably requested by the Parent Borrower or the Agent, shall deliver such other
documentation prescribed by applicable law or reasonably requested by the Parent
Borrower or the Agent as will enable the Borrowers or the Agent to determine whether or
not such Lender is subject to backup withholding or information reporting requirements.
Notwithstanding anything to the contrary in the preceding two sentences, the completion,
execution and submission of such documentation (other than such documentation set forth
in Section 2.28(f)(iiy(A), (ii)(B) and (ii)(D) below) shall not be required if in the Lender’s
reasonable judgment such completion, execution or submission would subject such Lender
to any material unreimbursed cost or expense or would materially prejudice the legal or
commercial position of such Lender.

(i1) Without limiting the generality of the foregoing, in the event that
any Borrower is a U.S. Person,

(A)  any Lender that is a U.S. Person shall deliver to the Parent
Borrower and the Agent on or prior to the date on which such Lender becomes a
Lender under this Agreement (and from time to time thereatter upon the reasonable
request of the Parent Borrower or the Agent), an executed copy of IRS Form W-9
certifying that such Lender is exempt from U.S. federal backup withholding tax;

(B)  any Foreign Lender shall, to the extent it is legally entitled
to do so, deliver to the Parent Borrower and the Agent (in such number of copies
as shall be requested by the recipient) on or prior to the date on which such Foreign
Lender becomes a Lender under this Agreement (and from time to time thereafter
upon the reasonable request of the Parent Borrower or the Agent), whichever of the
following is applicable:

(1) in the case of a Foreign Lender claiming the benefits
of an income tax treaty to which the United States is a party (x) with respect
to payments of interest under any Loan Document, an executed copy of IRS
Form W-8BEN or IRS Form W-8BEN-E, as applicable, establishing an
exemption from, or reduction of, U.S, federal withholding Tax pursuant to
the “interest” article of such tax treaty and (y) with respect to any other
applicable payments under any Loan Document, IRS Form W-BBEN or IRS
Form W-BBEN-E, as applicable, establishing an exemption from, or
reduction of, U.S. Federal withholding Tax pursuant to the “business

profits” or “other income™ article of such tax treaty;

(2) in the case of a Foreign Lender claiming that its
extension of credit will generate U.S. effectively connected income, an
executed copy of IRS Form W-8ECT;

(3) mn the case of a Foreign Lender claiming the benefits
of the exemption for portfolio interest under Section 881(c) of the Code, (x)
a certificate substantially in the form of Exhibit F-1 to the effect that such
Foreign Lender is not a “bank™ within the meaning of Section BE1(c)(3)(A)
of the Code, a 10 percent sharecholder” of a Borrower within the meaning
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of Section 881(c)(3)(B) of the Code, or a “controlled foreign corporation™
described in Section 881(c)(3)(C) of the Code (a “U.S. Tax Compliance
Certificate™™) and (y) an executed copy of IRS Form W-8BEN or IRS Form
W-8BEN-E, as applicable; or

(4) to the extent a Foreign Lender is not the beneficial
owner, an executed copy of IRS Form W-8IMY, accompanied by IRS Form
W-BECI, IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable, a
U.S. Tax Compliance Certificate substantially in the form of Exhibit F-2
or Exhibit F-3, IRS Form W-9, and/or other certification documents from
each beneficial owner, as applicable; provided that if the Foreign Lender 1s
a partnership and one or more direct or indirect partners of such Foreign
Lender are claiming the portfolio interest exemption, such Foreign Lender
may provide a U.S. Tax Compliance Certificate substantially in the form of
Exhibit F-4 on behalf of each such direct and indirect partner;

(C)  any Foreign Lender shall, to the extent it is legally entitled
to do so, deliver to the Parent Borrower and the Agent (in such number of copies
as shall be requested by the recipient) on or prior to the date on which such Foreign
Lender becomes a Lender under this Agreement (and from time to time thereafter
upon the reasonable request of the Parent Borrower or the Agent), executed copies
of any other form prescribed by applicable law as a basis for claiming exemption
from or a reduction in U.S. federal withholding Tax, duly completed, together with
such supplementary documentation as may be prescribed by applicable law to
permit the Borrowers or the Agent to determine the withholding or deduction
required to be made; and

(D) if a payment made to a Lender under any Loan Document
would be subject to U.S. Federal withholding Tax imposed by FATCA if such
Lender were to fail to comply with the applicable reporting requirements of
FATCA (including those contained in Section 1471(b) or 1472(b) of the Code, as
applicable), such Lender shall deliver to the Parent Borrower and the Agent at the
time or times prescribed by law and at such time or times reasonably requested by
the Parent Borrower or the Agent such documentation prescribed by applicable law
(including as prescribed by Section 1471(b)(3)(C)(1) of the Code) and such
additional documentation reasonably requested by the Parent Borrower or the
Agent as may be necessary for the Borrowers and the Agent to comply with their
obligations under FATCA and to determine that such Lender has complied with
such Lender’s obligations under FATCA or to determine the amount to deduct and
withhold from such payment. Solely for purposes of this clause (D), “FATCA”
shall include any amendments made to FATCA after the date of this Agreement.

Each Lender agrees that if any form or certification it previously delivered expires or
becomes obsolete or inaccurate in any respect, it shall update such form or certification or promptly
notify the Parent Borrower and the Agent in writing of its legal inability to do so.
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(g) Treatment of Certain Refunds. If any party determines, in its sole discretion
exercised in good faith, that it has received a refund of any Taxes as to which it has been
indemnified pursuant to this Section (including by the payment of additional amounts pursuant to
this Section), it shall pay to the indemnifying party an amount equal to such refund (but only to
the extent of indemnity payments made under this Section with respect to the Taxes giving rise to
such refund), net of all out-of-pocket expenses (including Taxes) of such indemnified party and
without interest (other than any interest paid by the relevant Governmental Authority with respect
to such refund). Such indemnifying party, upon the request of such indemnified party, shall repay
to such indemmnified party the amount paid over pursuant to this paragraph (g) (plus any penalties,
interest or other charges imposed by the relevant Governmental Authority) in the event that such
indemnified party is required to repay such refund to such Governmental Authority.
Notwithstanding anything to the contrary in this paragraph (g), in no event will the indemnified
party be required to pay any amount to an indemnifying party pursuant to this paragraph (g) the
payment of which would place the indemnified party in a less favorable net after-Tax position than
the indemnified party would have been in if the Tax subject to indemnification and giving rise to
such refund had not been deducted, withheld or otherwise imposed and the indemnification
payments or additional amounts giving rise to such refund had never been paid. This
paragraph (g) shall not be construed to require any indemnified party to make available its Tax
returns (or any other mformation relating to 1ls Taxes that 1t deems confidential) to the
mdemnifying party or any other Person.

(h) Survival. Each party’s obligations under this Section shall survive the
resignation or replacement of the Agent or any assignment of rights by, or the replacement of, a
Lender, the termination of the Commitments and the repayment, satisfaction or discharge of all
obligations under any Loan Document (including the Payment in Full of the Obligations).

(i) Defined Terms. For purposes of this Section 2.28, the term “Lender”
includes any Issuing Lender and the term “applicable law™ includes FATCA.

Section 2.29 [Reserved].

Section 2.30 Mitigation Obligations: Replacement of Lenders.

(a) Designation of a Direet Lending Office. If any Lender requests
compensation under Section 2.26, or requires the Borrowers to pay any additional amount to any
Lender or any Governmental Authority for the account of any Lender pursuant to Section 2.28,
then such Lender shall use reasonable efforts to designate a different lending office for funding or
booking its Loans hereunder or to assign and delegate its rights and obligations hereunder to
another of its offices, branches or Affiliates, if] in the judgment of such Lender, such designation
or assignment and delegation (i) would eliminate or reduce amounts payable pursuant to
Section 2.26 or Section 2.28, as the case may be, in the future and (i1) would not subject such
Lender to any unreimbursed cost or expense and would not otherwise be disadvantageous to such
Lender. The Borrowers hereby agree to pay all reasonable costs and expenses incurred by any
Lender in connection with any such designation or assignment and delegation; provided, however,
that the Borrowers shall not be liable for such costs and expenses of a Lender requesting
compensation if (i) such Lender becomes a party to this Agreement on a date after the Second
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Third Amendment Effective Date and (ii) the relevant Change in Law occurs on a date prior to the
date such Lender becomes a party hereto.

(b) Replacement of Lenders. If any Lender requests compensation under
Section 2.26, or if the Borrowers are required to pay any additional amount to any Lender or any
Governmental Authority for the account of any Lender pursuant to Section 2.28, or if any Lender
becomes a Defaulting Lender, or if any Lender has become a Non-Extending Lender, or if any
Lender has become a Minority Lender, then the Borrowers may, at their sole expense and effort,
upon notice to such Lender and the Agent, require such Lender to assign and delegate, without
recourse (in accordance with and subject to the restrictions contained in, and consents required by,
Section 10.06), all of its interests, rights (other than its existing rights to payment pursuant to
Section 2.26 or Section 2.28) and obligations under this Agreement and the related Loan
Documents to an assignee that shall assume such obligations (which assignee may be another
Lender, if a Lender accepts such assignment), provided that (i) except in the case of an assignment
to another Lender, the Borrowers shall have received the prior written consent of the Agent, the
Issuing Lenders and the Swingline Lender, which consent shall not unreasonably be withheld, (ii)
the Borrowers shall have paid to the Agent the assignment fee specified in Section 10.06, (iii) such
Lender shall have received payment of an amount equal to the outstanding principal of its Loans
and participations in LC Disbursements and Swingline Loans that have been funded by such
Lender, accrued interest thereon, accrued fees and all other amounts pavable to it hereunder and
under the other Loan Documents (including any amounts under Seetion 2.22(b)) from the assignee
(to the extent of such outstanding principal and accrued interest and fees) or the Borrowers (in the
case of all other amounts), (iv) in the case of any such assignment and delegation resulting from a
claim for compensation under Section 2.26 or payments required to be made pursuant to
Section 2.28, such assignment and delegation will result in a reduction in such compensation or
payments thereafter, (v) in the case of any assignment and delegation resulting from any Lender
becoming a Non-Extending Lender, upon the effectiveness of such assignment and delegation,
such assignee shall be deemed to have consented to the extension of the Maturity Date requested
in the relevant Extension Request (and, if such assignment and delegation shall become effective
after the effective date of the relevant Extension Amendment, the Maturity Date with respect to
such assignee (insofar as relating to the interests, rights and obligations under this Agreement and
the related Loan Documents so assigneed and delegated) shall automatically extend to the date
specitfied in the relevant Extension Request), and (vi) such assignment does not conflict with
applicable law. A Lender shall not be required to make any such assignment and delegation if|
prior thereto, as a result of a waiver by such Lender or otherwise, the circumstances entitling the
Borrowers to require such assignment and delegation cease to apply. Each party hereto agrees that
an assignment and delegation required pursuant to this paragraph may be effected pursuant to an
Assignment and Assumption executed by the Parent Borrower, the Agent and the assignee and
that the Lender required to make such assignment and delegation need not be a party thereto.

Section 2.31 Defaulting Lenders. Notwithstanding any provision of this Agreement to
the contrary, if any Lender becomes a Defaulting Lender, then the following provisions shall apply
for so long as such Lender is a Defaulting Lender.

(a) fees shall cease to accrue on the Unused Commitment of such Defaulting
Lender pursuant to Section 2.12;
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(b) such Defaulting Lender shall not have the right to vole on any issue on
which voting is required (other than to the extent expressly provided in Section 10.02(b)) and the
Commitment and Credit Extensions of such Defaulting Lender shall not be included in determining
whether the Required Lenders or the Required Supermajority Lenders have taken or may take any
action hereunder;

(c) if any Swingline Exposure or Letter of Credit Outstandings exists at the
time a Lender becomes a Defaulting Lender then:

(i) all or any part of the Swingline Exposure or Letter of Credit
Outstandings of such Defaulting Lender shall be reallocated among the Non-Defaulting
Lenders in accordance with their respective Commitment Percentages but only to the extent
the sum of all Non-Defaulting Lenders’ Credit Extensions plus such Defaulting Lender’s
pro rata share of the Swingline Exposure and Letters of Credit Outstandings does not
exceed the total of all Non-Defaulting Lenders” Commitments;

(i) if the reallocation described in clause (i) above cannot, or can only
partially, be effected, the Borrowers shall within one Business Day following notice by the
Agent (x) first, prepay such Swingline Exposure and (v) second, cash collateralize, for the
benefit of the Issuing Lenders. the Borrowers’ obligations corresponding to such
Defaulting Lender’s Letter of Credit Oustandings (atter giving effect to any partial
reallocation pursuant to clause (i) above) in accordance with the procedures set forth in
Section 2.06(m) for so long as such Letter of Credit Outstandings is outstanding;

(i1i)  if the Borrowers cash collateralize any portion of such Defaulting
Lender’s Letter of Credit Outstandings pursuant to clause (ii) above, the Borrowers shall
not be required to pay any fees to such Defaulting Lender pursuant to Section 2.10(a) with
respect to such Defaulting Lender’s Letter of Credit Outstandings during the period such
Defaulting Lender’s Letter of Credit Outstandings is cash collateralized;

(iv)  if the Letter of Credit Outstandings of the Non-Defaulting Lenders
is reallocated pursuant to clause (i) above, then the fees payable to the Lenders pursuant to
Section 2.12 and Section 2.10(a) shall be adjusted in accordance with such Non-
Defaulting Lenders” Commitment Percentages: and

(v) if all or any portion of such Defaulting Lender’s Letter of Credit
Outstandings is neither reallocated nor cash collateralized pursuant to clause (i) or (ii
above, then, without prejudice to any rights or remedies of the Issuing Lenders or any
Lender hereunder, all letter of credit fees payable under Section 2.10(a) with respect to
such Defaulting Lender’s Letter of Credit Outstandings shall be payable to the Issuing
Lenders until such Letter of Credit Outstandings is reallocated and/or cash collateralized;
and

(d) so long as such Lender is a Defaulting Lender, the Swingline Lenders shall
not be required to fund any Swingline Loan and the Issuing Lenders shall not be required to issue,
amend or increase any Letter of Credit, unless it is satisfied that the related exposure will be 100%
covered by the Commitments of the Non-Defaulting Lenders and/or cash collateral will be
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provided by the Borrowers in accordance with Section 2.31(¢), and participating interests in any
such newly made Swingline Loan or newly issued or increased Letter of Credit shall be allocated
among Non-Defaulting Lenders in a manner consistent with Section 2.31(c)(i) (and such
Defaulting Lender shall not participate therein).

If (i) a Bankruptcy Event or a Bail-In Action with respect to the-a Lender Parent efasy
Fendershall occur following the date hereof and for so long as such event shall continue or (ii)
any Issuing Lender or any Swingline Lender has a good faith belief that any Lender has defaulted
in fulfilling its obligations under one or more other agreements in which such Lender commits to
extend credit, the Issuing Lenders shall not be required to issue, amend or increase any Letter of
Credit and the Swingline Lenders shall not be required to fund any Swingline Loan, unless the
Issuing Lenders or the Swingline Lenders, as the case may be, shall have entered into arrangements
with the Borrowers or such Lender, satisfactory to the Issuing Lenders or the Swingline Lenders,
as the case may be, to defease any risk in respect of such Lender hereunder.

In the event that each of the Agent, the Borrowers, the Issuing Lenders and the Swingline
Lenders agrees that a Defaulting Lender has adequately remedied all matters that caused such
Lender to be a Defaulting Lender, then the Swingline Exposure and Letter of Credit Outstandings
of the Lenders shall be readjusted to reflect the inclusion of such Lender’s Commitment and on
the date of such readjustment such Lender shall purchase at par such of the Loans of the other
Lenders (other than Swingline Loans) as the Agent shall determine may be necessary in order for
such Lender to hold such Loans in accordance with its Commitment Percentage,

Section 2.32  Hedging Agreements and other Bank Products. Each Lender (other than
IPMaorgan) or Affiliate thereof providing Bank Products for, or having Hedging Agreements with,
any Borrower or any Subsidiary or Affiliate of a Borrower shall deliver to the Agent, promptly
after entering into such Bank Product or Hedging Agreement, written notice setting forth the
aggregate amount of all Bank Product Obligations of such Borrower or Subsidiary or Affiliate
thereof to such Lender or Affiliate (whether matured or unmatured, absolute or contingent) and
the Specified Bank Product Amount agreed to between the Lender (or its Affiliate) and the Parent
Borrower, as applicable. In addition, each such Lender (other than JPMorgan) or Affiliate thereof
shall deliver to the Agent, from time to time after a significant change therein or upon a request
therefor, a summary of the amounts due or to become due in respect of such Bank Product
Obligations and the Specified Bank Product Amount agreed to between the Lender (or its Affiliate)
and the Parent Borrower, as applicable. The most recent information provided to the Agent shall
be used in determining the amounts to be applied in respect of such Bank Product Obligations

pursuant to Section 2.18(b). For the avoidance of doubt, neither JPMorgan nor any of'its Affiliates

providing Bank Products for, or having Hedging Agreements with, anv Borrower or any

Subsidiary or Affiliate of a Borrower shall be required to provide any notice described in this

ARTICLE III

LOAN GUARANTY

Section 3.01 Guaranty. The Loan Guarantors hereby jointly and severally, as a primary
obligor and not merely as a surety, guarantee to each Lender, each other holder of a Guaranteed
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Obligation (as hereinafier defined) and the Agent and their respective successors and assigns the
prompt payment in full when due (whether at stated maturity, by acceleration or otherwise) of the
principal of and interest on the Loans made by the Lenders to the Borrowers and all fees,
indemnification payments and other amounts whatsoever, whether direct or indirect, absolute or
contingent, now or hereafter from time to time owing to the Lenders or the Agent by a Borrower
under this Agreement and by any Borrower (other than, with respect to any Loan Guarantor, any
Excluded Hedging Obligations of such Loan Guarantor) under any of the other Loan Documents,
in each case strictly in accordance with the terms thereof and including all interest, fees and
expenses accrued or incurred subsequent to the commencement of any bankruptcy or insolvency
proceeding with respect to a Borrower, whether or not such interest, fees or expenses are allowed
as a claim in such proceeding (such obligations being herein collectively called the “Guaranteed
Obligations™). The Loan Guarantors hereby further jointly and severally agree that if'a Borrower
shall fail to pay in full when due (whether at stated maturity, by acceleration or otherwise) any of
the Guaranteed Obligations, the Loan Guarantors will promptly pay the same, without any demand
or notice whatsoever, and that in the case of any extension of time of payment or renewal of any
of the Guaranteed Obligations, the same will be promptly paid in full when due (whether at
extended maturity, by acceleration or otherwise) in accordance with the terms of such extension
or renewal. Each Loan Guarantor further agrees that the Guaranteed Obligations may be extended
or renewed in whole or in part without notice to or further assent {rom it, and that it remains bound
upon its guarantee notwithstanding any such extension or renewal. All terms of this Loan Guaranty
apply to and may be enforced by or on behalf of any domestic or foreign branch or Affiliate of any
Lender that extended any portion of the Guaranteed Obligations.

Section 3.02  Guaranty of Payment. This Loan Guaranty is a guaranty of payment and
not of collection. Each Loan Guarantor waives any right to require the Agent, the Issuing Lender
or any Lender to sue any Borrower, any Loan Guarantor, any other guarantor of, or any other
Person obligated for, all or any part of the Guaranteed Obligations (each, an “Obligated Party™),
or otherwise to enlorce its payment against any collateral securing all or any part of the Guaranteed
Obligations.

Section 3.03 No Discharee or Diminishment of Loan Guaranty.

(a) Except as otherwise provided for herein, the obligations of each Loan
Guarantor hereunder are unconditional and absolute and not subject to any reduction, limitation,
impairment or termination for any reason (other than Payment in Full of the Guaranteed
Obligations), including: (i) any claim of waiver, release, extension, renewal, settlement, surrender,
alteration or compromise of any of the Guaranteed Obligations, by operation of law or otherwise;
(ii) any change in the corporate existence, structure or ownership of any Borrower or any other
Obligated Party liable for any of the Guaranteed Obligations; (iii) any insolvency, bankruptcy,
reorganization or other similar proceeding affecting any Obligated Party or their assets or any
resulting release or discharge of any obligation of any Obligated Party; or (iv) the existence of any
claim, setoft or other rights which any Loan Guarantor may have at any time against any Obligated
Party, the Agent, the Issuing Lender, any Lender or any other Person, whether in connection
herewith or in any unrelated transactions.

(b) The obligations of each Loan Guarantor hereunder are not subject to any
defense or setoff, counterclaim, recoupment or termination whatsoever by reason of the invalidity,
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illegality or unenforceability of any of the Guaranteed Obligations or otherwise, or any provision
of applicable law or regulation purporting to prohibit payment by any Obligated Party, of the
Guaranteed Obligations or any part thereof.

(c) Further, the obligations of any Loan Guarantor hereunder are not discharged
or impaired or otherwise affected by: (i) the failure of the Agent, the Issuing Lender or any Lender
to assert any claim or demand or to enforce any remedy with respect to all or any part of the
Guaranteed Obligations; (ii) any waiver or modification of or supplement to any provision of any
agreement relating to the Guaranteed Obligations; (iii) any release, non-perfection or invalidity of
any mdirect or direct security for the obligations of any Borrower for all or any part of the
Guaranteed Obligations or any obligations of any other Obligated Party liable for any of the
Guaranteed Obligations; (iv) any action or failure to act by the Agent, the Issuing Lender or any
Lender with respect to any collateral securing any part of the Guaranteed Obligations; or (v) any
default, failure or delay, willful or otherwise, in the payment or performance of any of the
Guaranteed Obligations, or any other circumstance, act, omission or delay that might in any
manner or to any extent vary the risk of such Loan Guarantor or that would otherwise operate as a
discharge of any Loan Guarantor as a matter of law or equity (other than Payment in Full of the
Guaranteed Obligations).

Section 3.04 Defenses Waived. To the fullest extent permitted by applicable law, each
Loan Guarantor hereby waives any defense based on or arising out of any defense of any Borrower
or any Loan Guarantor or the unenforceability of all or any part of the Guaranteed Obligations
from any cause, or the cessation from any cause of the liability of any Borrower, any Loan
Guarantor or any other Obligated Party, other than Payment in Full of the Guaranteed Obligations.
Without limiting the generality of the foregoing, each Loan Guarantor irrevocably waives
acceptance hereof, presentment, demand, protest and, to the fullest extent permitted by law, any
notice not provided for herein, as well as any requirement that at any time any action be taken by
any Person against any Obligated Party or any other Person. Each Loan Guarantor confirms that
it is not a surety under any state law and shall not raise any such law as a defense to its obligations
hereunder. The Agent may, at its election, foreclose on any Collateral held by it by one or more
judicial or nonjudicial sales, accept an assignment of any such Collateral in lieu of foreclosure or
otherwise act or fail to act with respect to any collateral securing all or a part of the Guaranteed
Obligations, compromise or adjust any part of the Guaranteed Obligations, make any other
accommodation with any Obligated Party or exercise any other right or remedy available to it
against any Obligated Party, without affecting or impairing in any way the liability of such Loan
Guarantor under this Loan Guaranty except to the extent the Guaranteed Obligations have been
Paid in Full. To the fullest extent permitted by applicable law, each Loan Guarantor waives any
defense arising out of any such election even though that election may operate, pursuant to
applicable law, to impair or extinguish any right of reimbursement or subrogation or other right or
remedy of any Loan Guarantor against any Obligated Party or any security.

Section 3.05 Rights of Subrogation. No Loan Guarantor will assert any right, claim or
cause of action, including, without limitation, a claim of subrogation, contribution or
indemnification, that it has against any Obligated Party or any collateral, until the Borrowers and
the Loan Guarantors have fully performed all their obligations to the Agent, the Issuing Lender
and the Lenders.
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Section 3.06 Reinstatement; Stay of Acceleration. If at any time any payment of any
portion of the Guaranteed Obligations (including a payment effected through exercise of a right of
setoff) is rescinded, or must otherwise be restored or returned upon the insolvency, bankruptcy or
reorganization of any Borrower or otherwise (including pursuant to any settlement entered into by
a Secured Party in its discretion), each Loan Guarantor’s obligations under this Loan Guaranty
with respect to that payment shall be reinstated at such time as though the payment had not been
made and whether or not the Agent, the Issuing Lender and the Lenders are in possession of this
Loan Guaranty. If acceleration of the time for payment of any of the Guaranteed Obligations is
stayed upon the insolvency, bankruptcy or reorganization of any Borrower, all such amounts
otherwise subject to acceleration under the terms of any agreement relating to the Guaranteed
Obligations shall nonetheless be payable by the Loan Guarantors forthwith on demand by the
Agent.

Section 3.07 Imformation. Each Loan Guarantor assumes all responsibility for being
and keeping itself informed of the Borrowers’ financial condition and assets, and of all other
circumstances bearing upon the risk of nonpayment of the Guaranteed Obligations and the nature,
scope and extent of the risks that each Loan Guarantor assumes and incurs under this Loan
Guaranty, and agrees that none of the Agent, the Issuing Lender or any Lender shall have any duty
to advise any Loan Guarantor of information known to it regarding those circumstances or risks.

Section 3.08 Taxes. Each payment of the Guaranteed Obligations will be made by each
Loan Guarantor without withholding for any Taxes, unless such withholding is required by law,
If any Loan Guarantor determines, in its sole discretion exercised in good faith, that it is so required
to withhold Taxes, then such Loan Guarantor may so withhold and shall timely pay the full amount
of withheld Taxes to the relevant Governmental Authority in accordance with applicable law. Tf
such Taxes are Indemnified Taxes, then the amount payable by such Loan Guarantor shall be
increased as necessary so that, net of such withholding (including such withholding applicable to
additional amounts payable under this Section), the Agent, Lender or Issuing Lender (as the case
may be) receives the amount it would have received had no such withholding been made.

Section 3.09 Maximum Liability. Notwithstanding any other provision of this Loan
Guaranty, the amount guaranteed by each Loan Guarantor hereunder shall be limited to the extent,
if any, required so that its obligations hereunder shall not be subject to avoidance under
Section 548 of the Bankruptcy Code or under any applicable state Uniform Fraudulent Transfer
Act, Uniform Fraudulent Conveyance Act, Uniform Voidable Transactions Act or similar statute
or common law. In determining the limitations, if any, on the amount of any Loan Guarantor’s
obligations hereunder pursuant to the preceding sentence, it is the intention of the parties hereto
that any rights of subrogation, indemnification or contribution which such Loan Guarantor may
have under this Loan Guaranty, any other agreement or applicable law shall be taken into account.

Section 3.10 Contribution.

(a) To the extent that any Loan Guarantor shall make a payment under this Loan
Guaranty (a “Guarantor Pavment™) which, taking into account all other Guarantor Payments then
previously or concurrently made by any other Loan Guarantor, exceeds the amount which
otherwise would have been paid by or attributable to such Loan Guarantor if each Loan Guarantor
had paid the aggregate Guaranteed Obligations satisfied by such Guarantor Payment in the same
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proportion as such Loan Guarantor's “Allocable Amount™ (as defined below) (as determined
immediately prior to such Guarantor Payment) bore to the aggregate Allocable Amounts of each
of the Loan Guarantors as determined immediately prior to the making of such Guarantor Payment,
then, following indefeasible payment in full in cash of the Guarantor Payment and the Payment in
Full of the Guaranteed Obligations and the termination of this Agreement, such Loan Guarantor
shall be entitled to receive contribution and indemnification payments from, and be reimbursed
by, each other Loan Guarantor for the amount of such excess, pro rata based upon their respective
Allocable Amounts in effect immediately prior to such Guarantor Payment.

(b) Ag of any date of determination, the “Allocable Amount™ of any Loan
Guarantor shall be equal to the excess of the fair saleable value of the property of such Loan
Guarantor over the total liabilities of such Loan Guarantor (including the maximum amount
reasonably expected to become due in respect of contingent liabilities, calculated, without
duplication, assuming each other Loan Guarantor that is also liable for such contingent liability
pays its ratable share thereof), giving effect to all payments made by other Loan Guarantors as of
such date in a manner to maximize the amount of such contributions.

{c) This Section 3.10 is intended only to define the relative rights of the Loan
Guarantors, and nothing set forth in this Section 3.10 is intended to or shall impair the obligations
of the Loan Guarantors, jointly and severally, to pay any amounts as and when the same shall
become due and payable in accordance with the terms of this Loan Guaranty.

(d) The parties hereto acknowledge that the rights of contribution and
indemnification hereunder shall constitute assets of the Loan Guarantor or Loan Guarantors to
which such contribution and indemnification is owing.

(e) The rights of the indemmnifying Loan Guarantors against other Loan
Guarantors under this Section 3.10 shall be exercisable upon the Payvment in Full of the
Guaranteed Obligations and the termination of this Agreement.

Section 3.11  Liability Cumulative. The liability of each Borrower as a Loan Guarantor
under this Article 11 is in addition to and shall be cuamulative with all liabilities of each Borrower
to the Agent, the Issuing Lender and the Lenders under this Agreement and the other Loan
Documents to which such Borrower is a party or in respect of any obligations or liabilities of the
other Borrowers, without any limitation as to amount, unless the instrument or agreement
evidencing or creating such other liability specifically provides to the contrary.

Section 3.12  Keepwell. Each Qualified ECP Guarantor hereby jointly and severally
absolutely, unconditionally and irrevocably undertakes to provide such funds or other support as
may be needed from time to time by each other Borrower to honor all of its obligations under this
Guarantee in respect of a Hedging Obligation (provided, however, that each Qualified ECP
Guarantor shall only be liable under this Section 3.12 for the maximum amount of such liability
that can be hereby mcurred without rendering its obligations under this Section 3.12 or otherwise
under this Loan Guaranty voidable under applicable law relating to fraudulent conveyance or
fraudulent transfer, and not for any greater amount), Except as otherwise provided herein, the
obligations of each Qualified ECP Guarantor under this Section 3.12 shall remain in full force and
effect until the termination of all Hedging Obligations. Each Qualified ECP Guarantor intends
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that this Section 3.12 constitute, and this Section 3.12 shall be deemed to constitute, a “keepwell,
support, or other agreement™ for the benefit of each other Borrower for all purposes of Section
La(18)(A)v)(II) of the Commodity Exchange Act.

Section 3.13  Release of Guarantees. A Loan Guarantor (other than the Parent
Borrower) will automatically be released from its obligations under this Article 111 upon the
consummation of any transaction permitted by this Agreement as a result of which neither the
Parent Borrower nor any of its Subsidiaries owns any Equity Interest in such Loan Guarantor or
such Loan Guarantor otherwise becomes an Excluded Subsidiary; provided that, if so required by
this Agreement, the Required Lenders shall have consented to such transactions and the terms of
such consent shall not have provided otherwise. In connection with any release pursuant to this
Section, the Agent shall execute and deliver to any Loan Guarantor, at such Loan Guarantor's
expense, all documents that such Loan Guarantor shall reasonably request to evidence such release.
Any execution and delivery of documents pursuant to this Section shall be without recourse to or
warranty by the Agent.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES

Each Borrower, for itself and on behalf of such Borrower’s Subsidiaries represents and
warrants to the Agent and the Lenders that:

Section 4.01  Qreanization: Powers. Each Borrower is, and each of its Subsidiaries is,
duly organized or formed, validly existing and in good standing under the laws of the jurisdiction
of its organization, and each such Person has all requisite power and authority to carry on its
business as now conducted and, except where the failure to do so, individually or in the aggregate,
would not reasonably be expected to result in a Material Adverse Effect, is qualified to do business
in, and is in good standing in, every jurisdiction where such qualification is required.

Section 4.02  Authorization: Enforceability. The Transactions are within each
Borrower’s corporate, limited liability company or partnership powers, as applicable, and have
been duly authorized by all necessary corporate, limited liability company or partnership, as
applicable, and, if required, stockholder action. This Agreement has been duly executed and
delivered by each Borrower that is a party hereto and constitutes, and each other Loan Document
to which any Borrower is a party, when executed and delivered by such Borrower will constitute,
a legal, valid and binding obligation of such Borrower (as the case may be), enforceable in
accordance with its terms, except as such enforceability may be limited by (a) bankruptcy,
insolvency, reorganization, moratorium or other laws of general applicability affecting the
enforcement of creditors’ rights and (b) the application of general principles of equity (regardless
of whether such enforceability is considered in a proceeding in equity or at law).

Section 4.03 Governmental Approvals; No Conflicts. The Transactions (a) do not
require any consent or approval of, registration or filing with, or any other action by, any
Governmental Authority, except (i) for such as have been obtained or made and are in full force
and effect, (ii) for those which would not be reasonably be expected to have a Material Adverse
Effect, and (iii) for filings and recordings necessary to perfect Liens created pursuant to the Loan
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Documents, (b) will not violate any applicable law or regulation or the charter, by laws or other
organizational documents of any Borrower or any order of any Governmental Authority, except
for such violation which would not reasonably be expected to have a Material Adverse Effect, (c)
will not violate or result in a default under any indenture, agreement or other instrument binding
upon any Borrower or any of its Subsidiaries or their respective assets, except for such violation
or default (other than under the Bonds as to which no violation or default may exist) which would
not reasonably be expected to have a Material Adverse Effect, or give rise to a right thereunder to
require any payment to be made by any Borrower or any of its Subsidiaries under any Material
Indebtedness, and (d) will not result in the creation or imposition of, or the requirement to create,
any Lien on any asset of any Borrower or any of its Subsidiaries, except Liens permitted hereunder.

Section 4.04  Finaneial Condition. The Parent Borrower has heretofore furnished to the
Agent (for furnishing to the Lenders) its consolidated balance sheet and statements of income,
stockholders’ equity, and cash flows (a) as of and for the fiscal years ended February 2, 2019 and
February 1, 2020, in each case reported on by KPMG LLP, independent public accountants, and
(b) as of and for each fiscal quarter ended subsequent to the date of the latest financial statements
delivered pursuant to elause (a) of this Section, certified by a Financial Officer of the Parent
Borrower. Such financial statements present fairly, in all material respects, the financial position,
results of operations and cash flows of the Parent Borrower and its consolidated Subsidiaries as of
such dates and for such periods in accordance with GAAP. No event, change or condition has
occurted, either individually or in the aggregate, that has had, or would reasonably be expected to
have, a Material Adverse Effect, since February 1, 20202021,

Section 4.05 Properties.

(a) Each Borrower, and each of its Subsidiaries, has good title to, or valid
leasehold interests in, all its real and personal property material to its business, except to the extent
the failure to have such would not reasonably be expected to have a Material Adverse Effect.

(h) Each Borrower, and each of its Subsidiaries owns, or is licensed to use, all
trademarks, trade names, copyrights, patents and other intellectual property material to its
business, and the use thereof by such Person does not infringe upon the rights of any other Person,
except for any such infringements that, individually or in the aggregate, would not reasonably be
expected to result in a Material Adverse Effect.

(c) Schedule 4.05(c)(i) sets forth the address (including county) of all Real
Estate that is owned by the Borrowers and each of their respective Subsidiaries as of the Second
Amendment Effective Date, together with a list of the holders of any mortgage or other Lien
thereon. Schedule 4.05(c)(ii) sets forth the address (including county) of all Real Estate that is
leased by the Borrowers and each of their respective Subsidiaries as of the Second Amendment
Effective Date, together with a list of the landlord and the holders of any mortgage or other Lien
thereon,

Section 4.06 Litigation and Environmental Matters.

(a) There are no actions, suits or proceedings by or before any arbitrator or
Governmental Authority pending against or, to the knowledge of any Borrower, threatened against
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or affecting any Borrower or any of its Subsidiaries (1) as to which there is a reasonable possibility
of an adverse determination and that, if adversely determined, could reasonably be expected,
individually or in the aggregate, to result in a Material Adverse Effect (other than those set forth
on Schedule 4.06) or (ii) that purport to question the validity, legality or enforceability of any Loan
Document or the Transactions.

(b) Except for the matters set forth on Schedule 4.06, and except as would not
reasonably be expected to have a Material Adverse Effect, no Borrower and no Subsidiary of any
Borrower (i) has failed to comply with any Environmental Law or to obtain, maintain or comply
with any permit, license or other approval required under any Environmental Law, (ii) has become
subject to any Environmental Liability, (iii) has received notice of any claim with respect to any
Environmental Liability or (iv) knows of any basis for any Environmental Liability.

(c) Since the Second Amendment Effective Date, there has been no change in
the status of the matters set forth on Schedule 4.06 that, individually or in the aggregate, has
resulted in, or would reasonably be expected to result in, a Material Adverse Effect.

Section 4.07 Compliance with Laws and Agreements. Each Borrower, and each of its
Subsidiaries, is in compliance with all laws, regulations and orders of any Governmental Authority
applicable to it or its property and all indentures (including, without limitation, the Bonds),
material agreements (including, without limitation, any agreements relating to the securitization
of the Parent Borrower’s private label credit cards and any agreements relating to Material
Indebtedness) and other instruments binding upon it or its property, except where the failure to do
s0, individually or in the aggregate, would not reasonably be expected to result in a Material
Adverse Effect. No Default or Event of Default has occurred and is continuing.

Section 4.08 Investment Company Status. Neither the Parent Borrower nor any of its
Subsidiaries is an “investment company” as defined in, or subject to regulation under, the
Investment Company Act of 1940,

Section 4.09 Taxes. Each Borrower, and each of its Subsidiaries, has timely filed or
caused to be filed all Tax returns and reports required to have been filed and has paid or caused to
be paid all Taxes required to have been paid by it, except (a) Taxes that are being contested in
good faith by appropriate proceedings, for which such Person has set aside on its books adequate
reserves, and as to which no Lien has arisen, or (b) to the extent that the failure to do so would not
reasonably be expected to result in a Material Adverse Effect.

Section 4.10 ERISA. No ERISA Event has occurred or 1s reasonably expected to occur
that, when taken together with all other such ERISA Events for which liability is reasonably
expected to occur, could reasonably be expected to result in a Material Adverse Effect.

Section4.11 Disclosure. The Borrowers have disclosed to the Lenders all agreements,
instruments and corporate or other restrictions to which any Borrower or any of its Subsidiaries,
is subject, and all other matters known to any of them, that, individually or in the aggregate, in
cach case, could reasonably be expected to result in a Material Adverse Effect. None of'the reports,
financial statements, certificates or other information furnished by or on behalf of any Borrower
or any of its Subsidiaries to the Agent or any Lender in connection with the negotiation of this
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Agreement or any other Loan Document or delivered hereunder or thereunder (as modified or
supplemented by other information so furnished) when taken as a whole contains any material
misstatement of fact or omits to state any material fact necessary to make the statements therein,
in the light of the circumstances under which they were made, not materially misleading. As of
the Second Amendment Effective Date, to the best knowledge of any Borrower, the information
included in the Beneficial Ownership Certification provided on or prior to the Second Amendment
Effective Date to any Lender in connection with this Agreement is true and correct in all respects.

Section 4.12  Subsidiaries. Schedule 4.12 sets forth the name of, and the ownership
mterest of each Borrower in each Subsidiary as of the Second Amendment Effective Date. As of
the Second Amendment Effective Date, except as set forth on Schedule 4.12, the Subsidiary
Borrowers are not and each of their respective Subsidiaries is not party to any joint venture, general
or limited partnership. or limited liability company, agreements or any other business ventures or
entities.

Section 4.13  Insurance. Schedule 4.13 sets forth a description of all insurance which
covers the Collateral maintained by or on behalf of the Borrowers and their respective Subsidiaries
as of the Second Amendment Effective Date. As of the Second Amendment Effective Date, all
premiums in respect of such insurance that are due and payable have been paid.

Section 4.14 Security Documents. The Security Documents create in favor of the
Agent, for the ratable benefit of the Secured Parties, a legal, valid and enforceable security interest
in the Collateral, and the Security Documents constitute, or will upon the filing of financing
statements and the obtaining of “control”, in each case with respect to the relevant Collateral as
required under the applicable UCC, the creation of a fully perfected first priority Lien on, and
security interest in, all right, title and interest of the applicable Borrowers thereunder in such
Collateral, in each case prior and superior in right to any other Person, except as permitted
hereunder or under any other Loan Document.

Section 4.15  Federal Reserve Regulations.

{(a) Neither the Borrowers nor any of their respective Subsidiaries is engaged
principally, or as one of its important activities, in the business of extending credit for the purpose
of buying or carrying Margin Stock.

(b) No part of the proceeds of any Loan or any Letter of Credit will be used,
whether directly or indirectly, and whether immediately, incidentally or ultimately, (i) to buy or
carry Margin Stock in violation of, or in a manner that 1s inconsistent with, the provisions of
applicable law and the regulations of the Board, including Regulation U or X, (ii) to extend credit
to others for the purpose of buying or carrving Margin Stock or to refund indebtedness originally
incurred for such purpose or (iii) for any purpose that entails a violation of, or that is inconsistent
with, the provisions of the regulations of the Board, including Regulation U or X.

Section 4.16  Solvency. The Parent Borrower and its Subsidiaries, on a consolidated
basis, are Solvent.

Section 4.17  Use of Proceeds. The proceeds of the Loans have been used and will be
used, whether directly or indirectly, as set forth in Section 6.11.
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Section4.18  Anti-Corruption Laws and Sanctions. Each Borrower has implemented
and maintains in effect policies reasonably designed to ensure compliance in all material respects
by such Borrower, its Subsidiaries and their respective directors, officers and employees with Anti-
Corruption Laws and applicable Sanctions, and such Borrower, its Subsidiaries and their
respective officers and directors and, to the knowledge of such Borrower, its employees, are in
compliance with Anti-Corruption Laws and applicable Sanctions in all material respects and are
not knowingly engaged in any activity that would reasonably be expected to result in any Borrower
being designated as a Sanctioned Person. None of any Borrower, any Subsidiary or any of their
respective directors, officers or, to the knowledge of any such Borrower or Subsidiary, employees,
is a Sanctioned Person. No Borrowing or Letter of Credit, or use of proceeds thereof, will be used
to violate Anti-Corruption Laws or applicable Sanctions.

Section 4.19  Affected Financial Institutions. Neither the Borrowers nor any of their
respective Subsidiaries is an Affected Financial Institution.

Section 4.20 Plan_Assets; Prohibited Transactions. No Borrower or any of its
Subsidiaries is an entity deemed to hold “plan assets™ (within the meaning of the Plan Asset
Regulations), and based on the assumption that Lenders are in compliance with Section 9.09(a)(i)
through Section 9.09(a)(iii) of this Agreement, neither the execution, delivery nor performance of
the transactions contemplated under this Agreement, including the making of any Loan and the
issuance of any Letter of Credit hereunder, will give rise to a non-exempt prohibited transaction
under Section 406 of ERISA or Section 4975 of the Code.

ARTICLE V
CONDITIONS

Section 5.01 Second Amendment Effective Date. The effectiveness of the Second
Amendment and the obligations of the Lenders to make Loans and of the Issuing Lenders to issue
Letters of Credit hereunder is subject to satistaction (or waiver by the Required Lenders) of the
following conditions precedent:

{(a) The Agent (or its counsel) shall have received trom the Borrowers and the
Required Lenders either (i) a counterpart of the Second Amendment and all other Loan Documents
signed on behalf of such party or (ii) written evidence satisfactory to the Agent (which may include
telecopy or other electronic transmission of a signed signature page of the Second Amendment)
that such party has signed a counterpart of the Second Amendment and all other Loan Documents,

(b) The Agent shall have received a favorable written opinion (addressed to the
Agent and the Lenders on the Second Amendment Effective Date and dated the Second
Amendment Effective Date) of Simpson Thacher & Bartlett LLP, counsel for the Borrowers, and
such other opinions of counsel as the Agent may reasonably request, and covering such matters
relating to the Borrowers, the Loan Documents or the Transactions as 1s customary for transactions
of this type, The Borrowers hereby request such counsel to deliver such opinion.

(c) The Agent shall have received such documents and certificates as the Agent
or its counsel may reasonably request relating to the organization, existence and good standing of
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each Borrower, the authorization of the transactions contemplated by the Loan Documents and
any other legal matters relating to the Borrowers, the Loan Documents or the transactions
contemplated thereby, all in form and substance reasonably satisfactory to the Agent and their
counsel.

(d) The Agent shall have received a Borrowing Base Certificate dated the
Second Amendment Effective Date, relating to the month ended on March 31, 2020, calculating
the Deemed Borrowing Base on such date with customary supporting schedules and
documentation.

(e) The Agent shall have received a certificate, reasonably satisfactory in form
and substance to the Agent, with respect to the solvency of the Parent Borrower and its Subsidiaries
on a consolidated basis, as of the Second Amendment Effective Date.

(f) All necessary consents and approvals to the transactions contemplated
hereby shall have been obtained and shall be reasonably satisfactory to the Agent.

(g) No event, change or condition, either individually or in the aggregate, that
has had, or could reasonably be expected to have, a Material Adverse Effect, since February 1,
2020,

(h) The Agent shall have received and be reasonably satisfied with (i) the
audited financial statements of the Parent Borrower and its Subsidiaries for the fiscal year ended
February 2, 2019 and February 1, 2020; (ii) satisfactory unaudited interim consolidated financial
statements of the Parent Borrower for each fiscal quarter ended subsequent to the date of the latest
financial statements delivered pursuant to clause (i) of this paragraph (h) and (iii} the Parent
Borrower’s most recent projected income statement, balance sheet and cash flows prepared on a
monthly basis through January 29, 2021.

(i) There is no pending litigation or other proceeding, the result of which would
reasonably be expected to have a Material Adverse Effect.

() The consummation of the Transactions contemplated hereby shall not
conflict with, or result in a default or event of default under, any material agreement of any
Borrower, including, without limitation, under the Bonds or under any agreement relating to
Material Indebtedness (and the Agent and the Lenders shall receive a satisfactory opinion of
Borrowers” counsel to that effect).

(k) The Agent shall have received results of searches or other evidence
reasonably satisfactory to the Agent (in each case dated as of a date reasonably satisfactory to the
Agent) indicating the absence of Liens on the Borrowers™ Inventory and proceeds thereof,
including without limitation, receivables from credit card processors, except for Liens for which
termination statements and releases reasonably satisfactory to the Agent are being tendered
concurrently with such extension of credit.

1] Other than as set forth in Section 2.24(c), the Agent shall have received all
documents and instruments, including UCC financing statements, required by law or reasonably
requested by the Agent to be filed, registered or recorded to create or perfect the first priority Liens
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intended to be created under the Loan Documents and all such documents and instruments shall
have been so filed, registered or recorded to the satisfaction of the Agent.

(m)  All fees due on the Second Amendment Effective Date and all reasonable
and documented out-of-pocket expenses incurred by the Agent and the Second Amendment
Arrangers in connection with the Second Amendment (including the reasonable fees and expenses
of counsel to the Agent and the Second Amendment Arrangers) for which invoices have been
presented not later than three (3) Business Days prior to the Second Amendment Effective Date,
shall have been paid in full.

(n) [reserved].
{0) [reserved].

(p) The Agent shall have received a certificate of the Parent Borrower stating
that the representations and warranties made by the Borrowers to the Agent and the Lenders in the
Loan Documents are true and correct in all material respects (except any representations and
warranties qualified by materiality shall be true and correct in all respects) as of the date of such
certificate, and that no event has occurred which is or which, solely with the giving of notice or
passage of time (or both) would be an Event of Default.

(q) There shall be no Default or Event of Default that has occurred and is
continuing on the Second Amendment Effective Date.

(r) The Agent shall have received evidence of insurance coverage in form,
scope, and substance reasonably satisfactory to the Agent and otherwise in compliance with the
terms of Section 6.07 hereof and Section 4.15 of the Security Agreement.

(s) (1) The Agent shall have received, at least three (3) days prior to the Second
Amendment Effective Date, all documentation and other information regarding the Borrowers
requested in connection with applicable “know wvour customer” and anti-money laundering rules
and regulations, including the USA PATRIOT Act, to the extent requested in writing of the
Borrowers at least seven (7) days prior to the Second Amendment Effective Date, and (ii) to the
extent any Borrower qualifies as a “legal entity customer” under the Beneficial Ownership
Regulation, at least three (3) days prior to the Second Amendment Effective Date, any Lender that
has requested, in a written notice to the Borrowers at least seven (7) days prior to the Second
Amendment Effective Date, a Beneficial Ownership Certification in relation to each Borrower
shall have received such Beneficial Ownership Certification (provided that, upon the execution
and delivery by such Lender of its signature page to the Second Amendment, the condition set
forth in this elause (ii) shall be deemed to be satisfied).

Without limiting the generality of the provisions of Section 9.02(c), for purposes of determining
compliance with the conditions specified in this Section 5.01, each Lender that has signed the
Second Amendment shall be deemed to have consented to, approved or accepted or to be satisfied
with, each document or other matter required under this Section 5.01 to be consented to or
approved by or acceptable or satisfactory to a Lender unless the Agent shall have received notice
from such Lender prior to the Second Amendment Effective Date specifying its objection thereto.
All documents executed or submitted pursuant to this Section 5.01 by and on behalf of the
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Borrowers shall be in form and substance reasonably satisfactory to the Agent and its counsel. The
Agent shall notify the Borrowers and the Lenders of the Second Amendment Effective Date, and
such notice shall be conclusive and binding,

Section 5.02 Conditions Precedent to Each Loan and Each Letter of Credit,

In addition to those conditions described in Sectmn 5. lI}l the ohllgatmn of the Lendem Lo
make each Revolving Loan an any convers ' Rev i
and of the Issuing Lenders to issue, amend, renew or extend any Letter of Credit, is subject to the
following conditions precedent:

(a) Notice. The Agent shall have received a notice with respect to such
Borrowing or issuance, amendment, renewal or extension, as the case may be, as required by
Artlcle 11- ceﬁﬁyrﬁﬂ-{a} ‘astothe u»-;&ﬁ# f}l—ﬁeeed-b-t‘*f »-:ﬂeh BH-I fewmnﬁﬁtheﬂd-&{em-sueh—l}eﬁewmg
tmfedw—lheiﬂ# m}ukl-emeeéme( Hﬂ&ﬂlmtdd{ed—f—dﬁh—gdhﬂee Ih‘]—ﬂ":h{-ﬂ-d— ﬁﬁd{&}—ihdl at ihe—luﬂe

or-the ssuance. amendment. rettewal o extension of such Letter of Credit-as -&p%%ieab’:e;--the

(b) Representations and Warranties.  All representations and warranties
contained in this Agreement and the other Loan Documents or otherwise made in writing in
connection herewith or therewith shall be true and correct in all material respects (except any
representations and warranties qualified by materiality shall be true and correct in all respects) on
and as of the date of each Borrowing or the issuance, amendment, renewal or extension of any
Letter of Credit hereunder with the same effect as if made on and as of such date, other than
representations and warranties that relate solely to an earlier date.

{(c) No Default. On the date of each such Borrowing and the issuance of each
Letter of Credit, and after giving effect to such Borrowing or issuance, amendment, renewal or
extension of such Letter of Credit, no Default or Event of Default shall have occurred and be
continuing.

The request by the Borrowers for, and the acceptance by the Borrowers of, each extension of credit
hereunder shall be deemed to be a representation and warranty by the Borrowers that the conditions
specified in this Section 5.02 have been satisfied at that time and that after giving effect to such
extension of credit the aggregate of all Credit Extensions shall not exceed the amounts set forth in
Section 2.01(a) hereof. The conditions set forth in this Section 5.02 are for the sole benefit of the
Agent and each Lender and may be waived by the Agent in whole or in part without prejudice to
the Agent or any Lender. Notwithstanding the failure to satisfy the conditions precedent set forth
in this Section 5.02, unless otherwise directed by the Required Lenders, the Administrative Agent
may, but shall have no obligation to, continue to make Loans and an Issuing Lender may, but shall
have no ohligation to, issue, amend, renew or extend, or cause to be issued, amended, renewed or
extended, any Letter of Credit for the ratable account and risk of Lenders from time to time if the
Agent believes that making such Loans or issuing, amending, renewing or extending, or causing
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the issuance, amendment, renewal or extension of, any such Letter of Credit is in the best interests
of the Lenders.

ARTICLE VI

AFFIRMATIVE COVENANTS

Until all of the Obligations have been Paid in Full, each Borrower covenants and agrees
with the Agent and the Lenders that:

Section 6.01 Financial Statements and Other Information. The Borrowers will
furnish to the Agent:

(a) as soon as available and in any event within ninety (90) days after the end
of each fiscal year of the Parent Borrower, the audited consolidated balance sheet and related
statements of earnings, shareholders’ equity and cash flows of the Parent Borrower and its
Subsidiaries (together with an unaudited reconciliation, reflecting total assets, Inventory, capital
expenditures and cash for the Parent Borrower and its Subsidiaries, on the one hand, and the
Specified Subsidiaries, on the other hand) as of the end of and for such year, setting forth in each
case in comparative form the figures for the previous fiscal year, all reported on by KPMG LLP
or another independent registered public accounting firm of recognized national standing (without
a “going concern” or like qualification or exception and without any qualification or exception as
to the scope of such audit) to the effect that such consolidated financial statements present fairly,
in all material respects, the financial condition and results of operations and cash flows of the
Parent Borrower and its Subsidiaries on a consolidated basis in accordance with GAAP;

(b) as soon as available and in any event within forty-five (45) days afier the
end of each of the first three fiscal quarters of each fiscal year of the Parent Borrower, the
consolidated balance sheet and related statements of eamings, shareholders” equity and cash flows
of the Parent Borrower and its Subsidiaries (together with an unaudited reconciliation, reflecting
total assets, Inventory, capital expenditures and cash for the Parent Borrower and its Subsidiaries,
on the one hand, and the Specified Subsidiaries, on the other hand) as of the end of and for such
fiscal quarter and the then elapsed portion of the fiscal year, setting forth in each case in
comparative form the figures for (or, in the case of the balance sheet, as of the end of) the
corresponding period or periods of the previous fiscal year, all certified by a Financial Officer of
the Parent Borrower as presenting fairly, in all material respects, the financial condition and results
of operations and cash flows of the Parent Borrower and its Subsidiaries on a consolidated basis
in accordance with GAAP, subject to normal year-end audit adjustments and the absence of certain
footnotes:

(c) concurrently with any delivery of financial statements under clause (a) or
(b) of this Section, a certificate executed by a Financial Officer of the Parent Borrower (i)
certifying as to whether, to the best knowledge of such Financial Officer (following due inquiry),
a Default has occurred and, if a Default has occurred, specifying the details thereof and any action
taken or proposed to be taken with respect thereto, (ii) setting forth reasonably detailed calculations
demonstrating compliance with Section 7.08 (if a Trigger Period is in effect) and (iii) stating
whether any change in GAAP or in the application thereof has occurred since the date of the Parent
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Borrower’s audited financial statements referred to in Section 4.04 and, if any such change has
occurred, specifying the effect of such change on the financial statements accompanying such
certificate;

(d) within forty-five (45) days after the commencement of each fiscal year of
the Parent Borrower, a detailed consolidated budget by quarter for such fiscal year (including a
projected consolidated balance sheet and related statements of projected operations and cash flow
as of the end of and for such fiscal year) and, promptly when available, any significant revisions
of such budget;

{(e) within five (5) days after the end of each month, a certificate in the form of
Exhibit D or any other form reasonably acceptable to the Agent (a “Borrowing Base

Certificate™) showing the Borrowing Base as of the close of business on the last day of the
llnlnedmtely precedlng munth .;uu.l supporting mf'ormdtmn rea:,l:mdbly requez-.ted by the Agent in

QLlartcrhf A\ allablhw for such quartcr thcn cndcd and an md1cat10n of what thc Anpllcablc Rat-:
is as a result of such Average Quarterly Availability), each such Borrowing Base Certificate to be
certified as complete and correct on behalf of the Borrowers by a Financial Officer of the Parent
Borrower; provided, that, at any time an Activation Period exists, a Borrowing Base Certificate
(showing the Borrowing Base as of the close of business on the last day of the immediately
preceding week) shall be furnished weekly on Wednesday of each week;

() promptly after the same become publicly available, copies of all periodic
and other reports, proxy statements and other materials filed by the Parent Borrower with the
Securities and Exchange Commission, or any Governmental Authority succeeding to any or all of
the functions of the Securities and Exchange Commission, or with any national securities
exchange, as the case may be;

(g) promptly upon receipt thereof, copies of all reports submitted to the Parent
Borrower by independent certified public accountants in connection with each annual, interim or
special audit of the books of the Parent Borrower and its Subsidiaries made by such accountants,
including any management letter commenting on the Borrowers’ internal controls submitted by
such accountants to management in connection with their annual audit;

-5
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pavinent pursaant Lo Section 2.21(e); and

(h) Reserved]; and

(i} promptly following any request therefor, (i) such other information
regarding the operations, changes in ownership of Equity Interests, business affairs and financial
condition of any Borrower or any Subsidiary, or compliance with the terms of this Agreement or
any other Loan Document, as the Agent or any Lender may reasonably request, and (ii) information
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and documentation reasonably requested by the Agent or any Lender for purposes of compliance

with applicable “know your customer”™ and anti-money laundering rules and regulations, including
the USA PATRIOT Act and the Beneficial Ownership Regulation.

The Parent Borrower’s obligations under clauses (a) and (b) of this Section shall in any event be
deemed sufficiently performed if the financial statements referred to therein are delivered by the
time required under the applicable clause in such form and content as permitted under the
Exchange Act. Documents required to be delivered pursuant to clauses (a) and (b) of this Section
(to the extent any such documents are included in materials otherwise filed and publicly available
with the Securities and Exchange Commission) shall be deemed to have been delivered on the date
on which the Parent Borrower posts such documents on www.sec.gov, or provides a link thereto
on the Parent Borrower’s website. All documents and notices required by this Section shall be
deemed sufficiently delivered when posted by the Agent on the Approved Electronic Platform to
which each Lender and the Agent have been granted access.

The Parent Borrower represents and warrants that it files its financial statements with the SEC and,
accordingly, the Parent Borrower hereby (i) authorizes the Agent to make the financial statements
to be provided under Section 6.01(a) or (b), along with the Loan Documents, available to all
Lenders and (i1) agrees that at the time such {inancial statements are provided hereunder, they shall
already have been made available to holders of its securities. The Parent Borrower will not request
that any other material be posted to all Lenders without expressly representing and warranting to
the Agent in writing that such materials do not constitute material non-public information or that
the Parent Borrower has no outstanding publicly traded securities. In no event shall the
Administrative Agent post compliance certificates or budgets to public side lenders.

Section 6.02 Notices of Material Events. The Borrowers will furnish to the Agent (to
furnish promptly to each Issuing Lender and each Lender) prompt written notice of the following:

(a) the occurrence of any Default or Event of Default;

(b) the filing or commencement of any aetien—suit-orpreceedingProceeding

by or before any arbitrator or Governmental Authority against or atfecting any Borrower or any
Subsidiary or any Affiliate thereof that, if adversely determined, could reasonably be expected to
result in a Material Adverse Effect;

(c) the occurrence of any ERISA Event that, alone or together with any other
ERISA Events that have occurred, results in, or could reasonably be expected to result in, a
Material Adverse Effect;

(d) any other development that results in, or could reasonably be expected to
result in, a Material Adverse Effect;

(e) the discharge by any Borrower of their present independent accountants or
any withdrawal or resignation by such independent accountants; and

() any change in the information provided in the Beneficial Ownership
Certification delivered to such Lender that would result in a change to the list of beneficial owners
identified in such certification.
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JPMorgan Chase Bank, N.A., a national banking association, as Admnnstratlvc Apent and
ollatcml Agcnt, as thu.. same may be amcndcd, restated, amended and restated, supplemented or
- ime” a ii) shall be accompanied by a statement of a Financial
Of’f'wr or other Responsible Officer of the Parent Borrower setting forth the details of the event
or development requiring such notice and, if applicable, any action taken or proposed to be taken
with respect thereto.

Section 6.03 Information Regarding Collateral.

(a) The Parent Borrower will furnish to the Agent prompt written notice of any
change in (i) any Borrower’s corporate name or in any trade name used to identify it in the conduct
of its business or in the ownership of its properties. (ii) the location of any Borrower’s chief
executive office, its principal place of business, any office in which it maintains books or records
relating to Collateral owned by it or any oftice or facility at which Collateral owned by it is located
(including the establishment of any such new office or facility), (iii) any Borrower’s identity or
corporate structure or (iv) any Borrower’s jurisdiction of organization, Federal Taxpayer
Identification Number or state organizational number. The Parent Borrower also agrees promptly
to notify the Agent if any material portion of the Collateral is damaged or destroved.

(b) Each vear, at the time of delivery of annual financial statements with respect
to the preceding fiscal year pursuant to clause (a) of Section 6.01. the Parent Borrower shall
deliver to the Agent a certificate of a Financial Officer of the Parent Borrower setting forth the
information required pursuant to Section 3 and Section 6 of the Perfection Certificate or
confirming that there has been no change in such information since the Second Amendment
Effective Date or the date of the most recent Perfection Certificate delivered pursuant to this
Section.

Section 6.04 Existence; Conduct of Business. Fach Borrower will, and will cause each
of its Subsidiaries to, do or cause to be done all things necessary to comply with its respective
charter, certificate of incorporation, articles of organization, and/or other organizational
documents, as applicable; and by laws and/or other instruments which deal with corporate
governance, and to preserve, renew and keep in full force and effect its legal existence and the
rights, licenses, permits, privileges, franchises, patents, copyrights, trademarks and trade names
material to the conduct of its business except, in each case, as otherwise permitted by Section 7.03
or except to the extent that failure to do so would not reasonably be expected to have a Material
Adverse Effect.

Section 6.05 Pavment of Obligations. Each Borrower will, and will cause each of its
Subsidiaries to, pay its Indebtedness and other obligations, including Tax liabilities, before the
same shall become delinquent or in default, except where (a) the validity or amount thereof is
being contested in good faith by appropriate proceedings, (b) such Borrower or such Subsidiary
has set aside on its books adequate reserves with respect thereto in accordance with GAAP, (¢) no
Lien that is prohibited by Section 7.02 secures such obligation, and (d) the failure to make payment
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pending such contest would not reasonably be expected to result in a Material Adverse Effect.
Nothing contained herein shall be deemed to limit the rights of the Agent under Section 2.02(a).

Section 6.06 Maintenance of Properties. Each Borrower will, and will cause each of
its Subsidiaries to, keep and maintain all property material to the conduct of its business in good
working order and condition, ordinary wear and tear excepted and with the exception of asset
dispositions permitted hereunder.

Section 6.07 Insurance.

(a) Each Borrower will, and will cause each of 1its Subsidiaries to, (1) maintain
insurance with financially sound and reputable insurers reasonably acceptable to the Agent (or, to
the extent consistent with prudent business practice, a program of self-insurance approved by the
Agent, such approval not to be unreasonably withheld, provided that, solely with respect to
hurricane insurance, the Agent hereby approves a self-insurance program covering any store or
other inventory location that is in a tier 1 county) on such of its property and in at least such
amounts and against at least such risks as is customary with companies in the same or similar
businesses operating in the same or similar locations, including public liability insurance against
claims for personal injury or death occurring upon, in or about or in connection with the use of any
properties owned, occupied or controlled by it (including the insurance required pursuant to the
Security Documents); (ii) maintain such other insurance as may be required by law; and (iii)
furnish to the Agent, upon written request, full information as to the insurance carried.

(b) Fire and extended coverage policies maintained with respect to any
Collateral shall be endorsed or otherwise amended to include (i) a provision to the effect that none
of the Borrowers, the Agent, or any other party shall be a coinsurer, (ii) naming the Agent as lender
loss payee and additional insured, and (iii) such other provisions as the Agent may reasonably
require from time to time to protect the interests of the Lenders. Each such policy referred to in
this paragraph also shall provide that it shall not be canceled, modified or not renewed (A) by
reason of nonpayment of premium except upon not less than 30 days” prior written notice thereof
by the insurer to the Agent (giving the Agent the right to cure defaults in the payment of premiums)
or (B) for any other reason except upon not less than 30 days’® prior written notice thereof by the
msurer to the Agent. The Borrowers shall deliver to the Agent, prior to the cancellation,
maodification or nonrenewal of any such policy of insurance, a copy of a renewal or replacement
policy (or other evidence of renewal of a policy previously delivered to the Agent) together with
evidence satisfactory to the Agent of payment of the premium therefor. The Agent may retain and
apply insurance proceeds which are paid to reimburse the Borrowers for any loss to the Collateral
in accordance with this Agreement, but only after a Cash Control Event or an-a Specified Event of
Default has occurred and is continuing; all other insurance proceeds and all insurance proceeds
received when no Cash Control Event or Specified Event of Default has occurred and is continuing
may be retained by the Borrowers and the Agent shall endorse any instruments on which it is
named as payee to the applicable Borrower; provided that, in each case, the Borrowers shall be
required to make a mandatory prepayment pursuant to Section 2.21(a) to the extent such casualty
or condemnation event results in a loss of Collateral that causes the Credit Extensions to exceed
the lower of the (x) the then amount of the Total Commitment, and (y) the then amount of the
Borrowing Base after giving effect to such casualty or condemnation event.
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Section 6.08 Casualty and Condemnation. Each Borrower will furnish to the Agent
and the Lenders prompt written notice of any casualty or other insured damage to any material
portion of the Collateral or the commencement of any action or proceeding for the taking of any
material portion of the Collateral or any part thereof or interest therein under power of eminent
domain or by condemnation or similar proceeding,.

Section 6.09 Books and Records: Inspection and Audit Rights; Appraisals.

(a) Each Borrower will, and will cause each of its Subsidiaries to, keep proper
books of record and account in such detail as is necessary to allow the delivery of the reports
required by Section 6.01. in which full, true and correct entries are made of all dealings and
transactions in relation to its business and activities in accordance with and as required by GAAP
in all material respects. Each Borrower will, and will cause each of its Subsidiaries to, permit any
representatives designated by the Agent (on its own behalf or as requested by any Lender), upon
reasonable prior notice, to visit and inspect its properties, to examine and make extracts from its
books and records, and to discuss its affairs, finances and condition with its officers and
independent accountants, all at such reasonable times and as often as reasonably requested.

(b) Each Borrower will, and will cause each of the Subsidiaries to, from time
to time upon the reasonable request of the Agent or the Required Lenders through the Agent,
permit the Agent or other professionals (including investment bankers, consultants, accountants,
lawyers and appraisers) retained by the Agent to conduct appraisals, field examinations and other
evaluations, including, without limitation, of (i) the Borrowers’ practices in the computation of the
Borrowing Base and (ii) the assets included in the Borrowing Base and related financial
information such as, but not limited to, sales, gross margins, payables, accruals and reserves, and
pay the reasonable fees and expenses of the Agent or such professionals with respect to such
cvaluations and appraisals. Notwithstanding the foregoing, the Agent shall only undertake one
inventory appraisal and one field examination at the Borrowers” expense in each consecutive
twelve month period as long as an Inspection Trigger Period is not continuing; if an Inspection
Trigger Period has occurred and is continuing, the Agent may cause additional inventory appraisals
and field exams to be undertaken as it in its discretion deems necessary or appropriate, or as may
be required by applicable law; provided that any inventory appraisals or field exams commenced
while an Inspection Trigger Period is continuing shall be at the expense of the Borrowers:
provided, further, that bwo-inventory appratsals shall be undertaken at the Borrowers™ expense

Section 6.10 Compliance with Laws. Each Borrower will, and will cause each of its
Subsidiaries to, comply with all laws (including ERISA and Environmental Laws) and all rules,
regulations and orders of any Governmental Authority applicable to it or its property, except where
the failure to do so, individually or in the aggregate, would not reasonably be expected to result in
a Material Adverse Effect. Each Borrower will maintain in effect and enforce policies and
procedures designed to ensure compliance by such Borrower, its Subsidiaries and their respective
directors, officers, employees and agents with Anti-Corruption Laws and applicable Sanctions.

Section 6.11 Use of Proceeds and Letters of Credit. The proceeds of Loans made
hereunder and Letters of Credit issued hereunder will be used only (a) to finance the acquisition
of working capital assets of the Borrowers and their respective Subsidiaries, including the purchase
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of Inventory in the ordinary course of business, (b) to finance Capital Expenditures of the
Borrowers and their respective Subsidiaries, and (¢) for general corporate purposes, including
repurchases of the Bonds and other Indebtedness. No part of the proceeds of any Loan and no
Letter of Credit will be used, whether directly or indirectly, for any purpose that entails a violation
of the Bonds or of any of the regulations of the Board, including Regulations T, U and X. No
Borrower will request any Borrowing or Letter of Credit, and no Borrower shall use, and each
Borrower shall procure that its Subsidiaries and its and their respective directors, officers,
employees and agents shall not use, the proceeds of any Borrowing or Letter of Credit (i) in
furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of
money, or anything else of value, to any Person in violation of any Anti-Corruption Laws, (ii) for
the purpose of funding, financing or facilitating any activities, business or transaction of or with
any Sanctioned Person, or in any Sanctioned Country, except to the extent permitted for a Person
required to comply with Sanctions, or (iii) in any manner that would result in the violation of any
Sanctions applicable to any party hereto,

Section 6.12  Accuracy of Information. The Borrowers will ensure that any
information, including financial statements or other documents, furnished to the Agent or the
Lenders in connection with this Agreement or any other Loan Document or any amendment or
modification hereof or thereof or waiver hereunder or thereunder contains no material
misstatement of fact or omits to state any material fact necessary to make the statements therein,
in the light of the circumstances under which they were made, not misleading, and the furnishing
of such information shall be deemed to be a representation and warranty by the Borrowers on the
date thereof as to the matters specified in this Section; provided that, with respect to projected
financial information, the Borrowers will only ensure that such information was prepared in good
faith based upon assumptions believed to be reasonable at the time.

Section 6.13  Additional Borrowers; Further Assurances.

(a) Upon the formation or acquisition of any Material Subsidiary of any
Borrower (other than any Excluded Subsidiary), after the Second Amendment Effective Date, or
if any Subsidiary becomes a Material Subsidiary after the Second Amendment Effective Date, (i)
the Parent Borrower shall notify the Agent of such Material Subsidiary and provide the Agent with
such documents and information related to the Material Subsidiary to satisty the requirements
under Section 10.19 and (ii) such Material Subsidiary shall execute and deliver a joinder to this
Agreement and to the Security Agreement as, and shall become, a Borrower hereunder and a
Grantor (as defined in the Security Agreement) thereunder within, in each case, thirty (30) days
(as such date may be extended by the Agent in its sole discretion) after such Subsidiary becomes
a Material Subsidiary. Further, within sixty (60) days (as such date may be extended by the Agent
in its sole discretion) after such Person becomes a Material Subsidiary, such Person shall execute
and deliver, or cause to be executed and delivered, such Blocked Account Agreements, DDA
Naotifications, and Credit Card Notifications as the Agent may reasonably request. Naothing
contained in this Section 6.13 shall permit any Borrower to form or acquire any Subsidiary which
is otherwise prohibited by this Agreement.

(b) Each Borrower and its Subsidiaries (other than any Excluded Subsidiary)

will execute any and all further documents, financing statements, agreements and instruments, and
take all such further actions (including the filing and recording of financing statements and other
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documents), that may be required under any applicable law, or which the Agent or the Required
Lenders may reasonably request, to effectuate the transactions contemplated by the Loan
Documents or to grant, preserve, protect or perfect the Liens created or intended to be created by
the Security Documents or the validity or priority of any such Lien, all at the expense of the
Borrowers. The Borrowers also agree to provide to the Agent, from time to time upon request,
evidence reasonably satisfactory to the Agent as to the perfection and priority of the Liens created
or intended to be created by the Security Documents, and to the extent any real property is included
in the Collateral, such other documents as the Agent may reasonably request on behalf of any
Lender that is a regulated financial institution or any Affiliate of such a Lender (each, a “Regulated
Lender Entity™), in each case, to the extent such other documents are required for compliance by
such Regulated Lender Entity with applicable law with respect to floed insurance diligence,
documentation and coverage under the Flood Disaster Protection Act of 1973, as amended. Prior
to signing by any Borrower of any mortgage or deed of trust to secure the Obligations, the
applicable Borrower and the Agent shall have provided each Regulated Lender Entity requesting
the same a copy of the life of loan flood zone determination relative to the property to be subject
to such mortgage or deed of trust delivered to the Agent and copies of the other documents required
by any such Regulated Lender Entity as provided in the preceding sentence and shall have received
confirmation from each Regulated Lender Entity that flood insurance due diligence and flood
insurance compliance has been completed by such Regulated Lender Entity (such confirmation
not to be unreasonably withheld, conditioned or delayed, and shall be delivered promptly upon
such completion by the applicable Regulated Lender Entity).

(c) The Borrowers shall cause each Subsidiary which is not a Subsidiary
Borrower and which owns or controls any trademark, trade name, logo. any other General
Intangibles, or any furniture, Fixtures, or Equipment located at any store location, to execute and
deliver to the Agent a royalty free, non-exclusive license to use any such assets in connection with
any exercise of the Agent’s rights under the Security Agreement, including without limitation, in
connection with any sale or other disposition of Inventory. As used herein, the term “General
Intangible”™, “Fixtures™ and “Equipment” shall each have the meaning provided in the Security
Agreement,

(d) Notwithstanding anything to the contrary contained herein, subject to
Section 2.24(c), each Subsidiary Borrower shall, and the Parent Borrower shall cause each
Subsidiary Borrower to, execute and deliver, or cause to be executed and delivered, such Blocked
Account Agreements, DDA Notifications, and Credit Card Notifications as the Agent may
reasonably request for any DDA that is not subject to a Blocked Account Agreement and any credit
card processor that has not delivered a Credit Card Notification prior to the earlier of (i) Parent
Borrower, Subsidiary Borrower or their Subsidiaries depositing any amounts into such DDA or
using such credit card processor, and (ii) sixty (60) days (as such date may be extended by the
Agent in its sole discretion) after (x) opening such DDA or entering into an agreement with such
credit card processor, as applicable, or (y) any Subsidiary (other than any Excluded Subsidiary)
becomes a Material Subsidiary, in each case as applicable.

Section-6-14_—Post-Closing Obligations.

e

Agent-in-its-sele diseretion}-after-the day-that 80%-of the Beorrowers ™ then-existing stores-are re-
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ARTICLE VII

NEGATIVE COVENANTS

Until all of the Obligations have been Paid in Full, each Borrower covenants and agrees
with the Agent and the Lenders that:

Section 7.01 Indebtedness and Other Obligations. The Subsidiary Borrowers will not,
and will not permit any of their respective Subsidiaries to, create, incur, assume or permit to exist
any Indebtedness, except:

(a) the Obligations;

(b) Indebtedness existing on the Second Amendment Effective Date and set
forth in Schedule 7.01 and extensions, renewals and replacements of any such Indebtedness that
do not increase the outstanding principal amount thereof or result in an earlier maturity date or
decreased weighted average life thereof;

{c) Indebtedness of any Subsidiary Borrower to any other Subsidiary Borrower;

(d) Indebtedness of any Borrower to finance the acquisition or construction of
any fixed or capital assets, including Capital Lease Obligations and any Indebtedness assumed in
connection with the acquisition of any such assets or secured by a Lien on any such assets prior to
the acquisition thereof (the “Fixed Capital Asset Debt”), and extensions, renewals and
replacements of such Fixed Capital Asset Debt that do not increase the outstanding principal
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amount thereof or result in an earlier maturity date or decreased weighted average life thereof,
provided that the aggregate principal amount of the Fixed Capital Asset Debt shall not exceed
$200,000,000 at any time outstanding;

(e) Indebtedness incurred to finance, refinance or otherwise monetize the value
of any Real Estate owned by any Borrower not otherwise permitted to be used as collateral for the
Fixed Capital Asset Debt; provided that the aggregate principal amount of Indebtedness permitted
by this clause (e) shall not exceed $500.000:000-750,000,000 at any time outstanding;

(f) Indebtedness under Hedging Agreements with any Lender or its Affiliates;
provided that no Hedging Agreement shall be entered into for speculative purposes;

(g) Guarantees of Indebtedness incurred in connection with Permitted Joint
Ventures, provided that at the time that such Guarantees are entered into, no Default or Event of
Default then exists or would result from the making of such Guarantees;

(h) Indebtedness of (A) a Person that becomes a Subsidiary of the Parent
Borrower to the extent such Indebtedness exists at the time such Person becomes a Subsidiary and
is not created in contemplation of or in connection with such Person becoming a Subsidiary and
(B) a Subsidiary to the extent such Indebtedness is assumed in connection with an acquisition or
investment made by such Subsidiary and is not created in contemplation of such acquisition or
investment; provided, however, that such Indebtedness shall not be guaranteed by any other
Subsidiary; and

(i) other unsecured Indebtedness in an aggregate principal amount not
exceeding $100,000,000 at any time outstanding.

Notwithstanding anything to the contrary herein, (i-the Borrewers-willnot—and-will net-permit

any of their respective Subsidiaries to, create, HoUr, assuime oF permit o exist any additional
Indebledness alter the Second Amendment Etfective Date (other than lndebledpess incwred
pursusnt o-clauses {a), (b)), (¢) and () above puntil the Deemed Borrowime Base Termination Date
hd‘w—{-‘t&i—l:l—]—FEd—d—Hﬁl—{-H-}-tD the extent the Parent Borrower creates, incurs, assumes or permits to exist
any Indebtedness to finance the acquisition or construction of any fixed or capital asset, including
Capital Lease Obligations, or finance, refinance, or otherwise monetize the value of any Real
Lstate, in each case. on or after the Deemed Borrowing Base Termination Date. the Parent
Borrower agrees to be bound by the caps on Indebtedness set forth in elauses (d) and (e) above.

Section 7.02  Liens. The Borrowers will not, and will not permit any of their respective
Subsidiaries to, create, incur, assume or permit to exist any Lien on any property or asset now
owned or hereafter acquired by it, or assign or sell any income or revenues (including accounts
receivable) or rights in respect of any thereof, except:

(a) Permitted Encumbrances;

(b) any Lien on any property or asset of any Borrower set forth in Schedule
7.02, provided that (A) such Lien shall not apply to any other property or asset of any Borrower
and (B) such Lien shall secure only those obligations that it secures as of the Second Amendment
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Effective Date, and extensions, renewals and replacements thereof that do not increase the
outstanding principal amount thereof}

(c) Liens on fixed or capital assets acquired by any Borrower, provided that (A)
such Liens secure Indebtedness permitted by clause (d) of Section 7.01, (B) such Liens and the
Indebtedness secured thereby are incurred prior to or within 90 days after such acquisition or the
completion of such construction or improvement, (C) the Indebtedness secured thereby does not
exceed 100% of the cost of acquiring such fixed or capital assets and (D) such Liens shall not
apply to any other property or assets of the Borrowers;

(d) Liens to secure Indebtedness permitted by clause (e) of Section 7.01;
provided that such Liens shall not apply to any property or assets of the Subsidiary Borrowers
other than the Real Estate so financed, refinanced or otherwise monetized or which is the subject
of a sale-leaseback transaction;

(e) deposits or pledges, or cash collateral given to any financial institution that
has issued a letter of credit, to secure payment of workers® compensation, unemployment
insurance, old age pensions or other social security or employee benefit obligations, daylight
overdraft exposure or ACH obligations, or liabilities under or in respect of self-insurance
programs, in each case in the ordinary course of business of the Parent Borrower and its
Subsidiaries:

(f) [Reserved];

(g) Liens securing Indebtedness and related obligations of any Subsidiary
which became a Subsidiary after the Second Amendment Effective Date if such Indebtedness and
Liens were outstanding prior to the time it became a Subsidiary and not incurred in contemplation
of its becoming a Subsidiary, and Liens on the same property (or, if such Lien attaches to a type
or class of property of any Person, on the same type or class of property of such Person) securing
Indebtedness and related obligations incurred by the same obligor to extend. renew, refinance,
refund or replace such Indebtedness or obligations so long as the outstanding principal thereof is
not increased: and

(h) Liens created wnder——the—pursuant to any Loan

DocumentsDocument. Notwithstandine anvthing 1o the contrary herein, the Borrowers will not,
and will not pernnt any of their respective Subsidiaries to. create, THOUE 855UITE OF PEF o oxist
any addiional Lien alter the Second Amendment Effective Dale onoany property or assel now

Without limiting the provisions of this Section 7.02, neither the Parent Borrower nor its
Subsidiaries shall create, incur, assume or permit to exist any Lien (other than Liens incurred
pursuant to clause (a) and (b) of the definition of Permitted Encumbrances) on any Inventory now
owned or hereafter acquired by it other than in favor of the Agent.

Section 7.03 Fundamental Changes.

119




(a) The Borrowers and their respective Subsidiaries will not merge into or
consolidate with any other Person, or permit any other Person to merge into or consolidate with it,
or liquidate or dissolve, except that, if at the time thereof and immediately after giving effect
thereto, no Default shall have occurred and be continuing:

(i) any Subsidiary may merge, consolidate with, or liquidate or dissolve
into a Borrower in a transaction in which a Borrower is the surviving or continuing entity,
provided, that, no Subsidiary Borrower shall be permitted to merge, consolidate with,
liquidate or dissolve into the Parent Borrower unless at the time of such merger,
consolidation, liguidation or dissolution into the Parent Borrower, (x) the Excess
Availability Threshold is satisfied and (y) to the extent such Subsidiary Borrower owns
any Inventory that was included in the most recently delivered Borrowing Base Certificate
at such time, then (1) the Parent Borrower shall, concurrently with any such merger,
consolidation, liquidation or dissolution, deliver a revised Borrowing Base Certificate
reflecting the removal of such Inventory from the Borrowing Base and (2) the aggregate
outstanding amount of the Credit Extension shall not exceed the lower of (A) the Total
Commitment then in effect or (B) the then amount of the Borrowing Base after giving
effect to such merger, liquidation or dissolution.

(i1) the Parent Borrower may merge with or consolidate with any other
Person (other than a Subsidiary Borrower) as long as the Parent Borrower is the surviving
or continuing entity;

(iiiy  any Subsidiary Borrower may merge. consolidate with, or liquidate
or dissolve into any Subsidiary in a transaction in which a Subsidiary that is not a Borrower
is the surviving or continuing entity, provided, that (x)(1} at the time of such merger,
consolidation, liquidation or dissolution, the Excess Availability Threshold is satisfied and
(2) to the extent such Subsidiary Borrower owns any Inventory that was included in the
most recently delivered Borrowing Base Certificate at such time, then (A) the Parent
Borrower shall, concurrently with any such merger, consolidation, liquidation or
dissolution, deliver a revised Borrowing Base Certificate reflecting the removal of such
Inventory from the Borrowing Base and (B) the aggregate outstanding amount of the Credit
Extensions shall not exceed the lower of (A) the Total Commitment then in effect or (B)
the then amount of the Borrowing Base after giving effect to such merger, liguidation or
dissolution and (y) any such merger, consolidation, liquidation or dissolution involving a
Person that is not a wholly owned Subsidiary immediately prior to such merger,
consolidation, liquidation or dissolution shall not be permitted if such merger,
consolidation, liquidation or dissolution would constitute an Investment prohibited by
Section 7.10;

(iv)  any Subsidiary that is not a Borrower may merge, consolidate with,
liquidate or dissolve into any other Subsidiary that is not a Borrower, provided that any
such merger, consolidation, liquidation or disselution involving a Person that is not a
wholly owned Subsidiary immediately prior to such merger, consolidation, liquidation or
dissolution shall not be permitted if such merger, consolidation, liquidation or dissolution
would constitute an Investment prohibited by Section 7.10; and




(v) any Investment that is permitted by Section 7.10 and any
Disposition that is permitted by Section 7.05 may be structured as a merger, consolidation,
liquidation or dissolution.

(b) The Borrowers and their respective Subsidiaries will not engage to any
material extent in any business other than businesses of the type conducted by the Borrowers as of
the Effective Date and businesses reasonably related, complementary, synergistic or ancillary
thereto or reasonable extensions thereof.

Section 7.04 Restrictive Agreements. The Parent Borrower will not, and will not permit
any of its Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any agreement
or other arrangement that prohibits, restricts or imposes any condition upon (collectively,
“Restrictions™) (i) the ability of any Borrower to create, incur or permit to exist a first priority
Lien upon any of its Inventory securing its obligations hereunder, (ii) the ability of any Subsidiary
to pay dividends or similar distributions with respect to any shares of its capital stock (or similar
Equity Interests) or to make or repay loans or advances to an Borrower or (iii} the ability of any
wholly-owned Subsidiary to Guarantee any of the Guaranteed Obligations; provided that:

(a) the foregoing shall not apply to (A) Restrictions imposed by law, rule,
regulation or order or by this Agreement or any other Loan Document, (B) Restrictions existing
on the Second Amendment Effective Date identified on Schedule 7.04 (but shall apply to any
amendment or modification expanding the scope of any such Restrictions), (C) Restrictions
imposed by any agreement by which any Subsidiary is bound at the time such Subsidiary became
a Subsidiary, so long as such agreement was in effect at the time of such acquisition and was not
created in contemplation of such acquisition and such Restrictions only apply to such Subsidiary
(but shall apply to any amendment or modification expanding the scope of any such Restriction),
(D) customary Restrictions contained in agreements relating to the sale of a Subsidiary or assets
pending such sale, provided that (1) such Restrictions apply only to the Subsidiary or assets to be
sold and (2) such sale is permitted hereunder, (E) Restrictions on cash or other deposits under
contracts entered into in the ordinary course of business, (F) in the case of any Subsidiary that is
not a wholly-owned Subsidiary of the Parent Borrower, Restrictions imposed by its organizational
documents or any related joint venture or similar agreement, provided that such Restrictions apply
only to such Subsidiary and to any Equity Interests in such Subsidiary, and (G) Restrictions
customarily contained in lease agreements or agreements not relating to Indebtedness, in each case,
entered into by the Parent Borrower or any Subsidiary in the ordinary course of business; and

(b) clause (i) of the foregoing shall not apply to customary provisions in leases
and other contracts restricting the assignment thereof.

Section 7.05  Asset Sales.

(a) The Subsidiary Borrowers and their respective Subsidiaries will not sell,
transfer, lease or otherwise dispose of any asset, including any Equity Interests, nor will any
Subsidiary Borrower issue any additional shares of its Equity Interests, except;
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(1) (A) sales of Inventory in the ordinary course of business, or (B) used
or surplus equipment, or {C) Permitted Investments, in each case in the ordinary course of
business;

(i1) sales, transfers and dispositions among the Borrowers and their
respective Subsidiaries (excluding, however, any sales, transfers and dispositions of
Inventory and other Collateral or proceeds thereof, from any Subsidiary Borrower except
to another Subsidiary Borrower), provided that any such sales, transfers or dispositions
involving a Subsidiary that is not a Borrower shall be made in compliance with
Section 7.07 and further provided that within five (5) Business Days after consummation
of such sale, transfer or disposition, the provisions of Section 6.13(c¢) shall be satisfied, if
applicable;

(iti)  sales of Minority Interests in the Equity Interests of any Subsidiary;
provided that (A) no Event of Default has occurred and is continuing or would arise
therefrom and (B) no Change in Control would result therefrom;

(iv)  sales of real and personal property in connection with the closure of
any store location to the extent such property is not, in the Parent Borrower’s reasonable
judgment, necessary for the continued conduct of the Subsidiary Borrowers’ business; and

(v) sales of real property with a value not to exceed $25,000,000 for
cash in an aggregate amount not less than the fair market value of such property to the
extent that the proceeds of such sale are used to fund working capital and other general
corporate purposes of the Subsidiary Borrowers and their respective Subsidiaries;

provided that all sales, transfers, leases and other dispositions permitted hereby shall be made at
arm’s length and for fair value and solely for cash consideration (other than sales, transfers and
other dispositions among Borrowers permitted under clause (ii)); and further provided that the
authority granted hereunder may be terminated in whole or in part by the Agent upon the
occurrence and during the continuance of any Event of Default;

(b) (i) The Parent Borrower will not sell, transfer, lease or otherwise dispose of
receipts from credit card processors of the Subsidiary Borrowers or the Parent Borrower except
among the Parent Borrower and the Subsidiary Borrowers:

(i1) The Parent Borrower will not, after the occurrence and during the
continuation of an Event of Default, sell, transfer, lease or otherwise dispose of any asset
(including any Equity Interests or the issuance of any additional shares of its Equity
Interests unless done in accordance with Section 7.05(b)(iii) below), except:

(A) (1) sales of assets in the ordinary course of business, or (2)
used or surplus equipment, or (3) Permitted Investments, in each case in the
ordinary course of business;

(B)  sales, transfers and dispositions among the Parent Borrower
and the Subsidiary Borrowers; and

122




(C) other sales, transfers, or dispositions of assets not in the
ordinary course of business; provided that such sales do not exceed ten percent of
the book value of all of the consolidated tangible assets of the Parent Borrower as
of the date of such Event of Default; and

(D)  sales of real and personal property in connection with the
closure of any store location to the extent such property is not, in the Parent
Borrower’s reasonable judgment, necessary for the continued conduct of the Parent
Borrower’s business:

(iii)  The Parent Borrower may sell additional shares of its Equity
Interests and any Minority Interests in the Equity Interests of any Subsidiary; provided that
{A) no Event of Default has occurred and is continuing or would result therefrom, (B) no
Change in Control would result therefrom and (C) all sales permitted hereby shall be made
at arm’s length and for fair value.

(c) Sections 7.05(a) and (b) will not prohibit the sale, transfer, lease or other
disposition (collectively, a “Disposition™) of any asset (other than Inventory and receipts from
credit card processors of the Subsidiary Borrowers or the Parent Borrower Blocked Account
which, for the avoidance of doubt, may be disposed of only in accordance with Sections 7.05(a)
and (b)) it, on the date on which such Disposition is consummated and after giving effect thereto,
(i) no Default or Event of Default shall exist immediately prior to or after giving effect to such
Disposition and (11) the Excess Availability Threshold is satisfied.

Notwithstanding anylhing 1o-the contrary hereins the Borrowers amnd their respective Subsidiarios

excepi-as-permitied-by Seetions Z.05(a)(i)(a)ii)- ()(v) (YDA} (b)GiNB) and-(b)iii):
Section 7.06  Restricted Payments; Certain Pavments of Indebtedness.

(a) The Borrowers will not declare or make, or agree to pay or make, directly
or indirectly, any Restricted Payment, except:

(i) the Borrowers may declare and pay dividends with respect to their
Equity Interests in additional shares of their Equity Interests;

(i1) the Subsidiary Borrowers may declare and pay dividends with
respect to their Equity Interests in cash or in other property (other than Inventory) so long
as (A) no Default or Event of Default then exists or, atter giving effect to such dividend,
would arise, and (B) on the date of and after giving effect to such dividend, the Excess
Availability Threshold is satisfied;

(iii)  the Parent Borrower may declare and pay dividends with respect to
its Equity Interests in cash or in other property (other than Inventory) so long as (A) no
Event of Default exists or would arise, and (B) on the date of and after giving effect to such

dividend, the Excess Awvailability Threshold is satisfied;providedthat—sotwithstandins
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(iv)  the Parent Borrower may repurchase its Equity Interests (a
“Repurchase”) as long as (A) no Event of Default then exists or, after giving effect to such
Repurchase, would arise, and (B) on the date of and after giving effect to such Repurchase,
the Excess Availability Threshold is satisfied.

(b) The Borrowers will not at any time, and will not permit any of their
Subsidiaries to make or agree to pay or make, directly or indirectly, any payment or other
distribution (whether in cash securities or other property) of or in respect of principal of or interest
on any Indebtedness, or any payment or other distribution (whether in cash, securities or other
property), including any sinking fund or similar deposit, on account of the purchase, redemption,
retirement, acquisition, cancellation or termination of any Indebtedness, except:

(1) required payments of principal and interest as and when due in
respect of any Indebtedness permitted under Section 7.01;

(i)  refinancings of Indebtedness to the extent permitted by
Section 7.01; and

(ii1)  optional prepayments, redemptions, retirements, acquisition,
cancellation or termination of Indebtedness of any Borrower (collectively, a
“Prepayment”) as long as (A) no Default or Event of Default then exists or, after giving
effect to such Prepayment, would arise; and (B) on the date of and after giving effect to
such Prepayment, the Excess Availability Threshold is satisfied.

(c) After the occurrence and during the continuation an Event of Default under
Section 8.01(h) or Section 8.01(i) hereof, the Parent Borrower will not at any time, make or agree
to pay or make, directly or indirectly any payment or other distribution (whether in cash securities
or other property) of or in respect of principal of or interest on any Indebtedness, or any payment
or other distribution (whether in cash, securities or other property), including any sinking fund or
similar deposit, on account of the purchase, redemption, retirement, acquisition, cancellation or
termination of any Indebtedness, except required payments of principal and interest as and when
due in respect of any permitted Indebtedness and refinancings of Indebtedness to the extent
permitted by Section 7.01.

agree to-pay-or make, direetly-or indireetly-any Restricted Payment after the Second Amendment
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Section 7.07 Transactions with Affiliates. The Subsidiary Borrowers will not at any
time, and the Parent Borrower will not after the occurrence and during the continuation of an Event
of Default sell, lease or otherwise transfer any property or assets to, or purchase, lease or otherwise
acquire any property or assets from, or otherwise engage in any other transactions with, any of its
Affiliates, except (a) transactions in the ordinary course of business that are at prices and on terms
and conditions not less favorable to the Borrowers than could be obtained on an arm’s-length basis
from unrelated third parties, (b) transactions between or among the Borrowers and their respective
Subsidiaries not involving any other Affiliate, which would not otherwise violate the provisions
of the Loan Documents, and (c) other transactions otherwise permitted under this Agreement.

Section 7.08 Fixed Charge Coverage Ratio. The Borrowers will not permit the Fixed
Charge Coverage Ratio to be less than 1.0:1.0; provided, that this covenant shall only be applicable
to the extent Excess Availability is ever less than $H06:080.000-eran-80,000,000 or a Specified
Event of Default has occurred and is continuing (a “Trigger Period™); provided. further, that once
applicable, this covenant will be tested for the fiscal quarter most recently ended for which
financial statements have been {or were required to be) provided pursuant to Seetion 6.01(a) or
Section 6.01(b) (an “Initial FCCR Test Period™) on the date Excess Availability is less than
$100.000.000-eran-80,000,000 or a Specitied Event of Default has occurred and is continuing,
and this covenant shall continue to be applicable and tested as of the end of each fiscal quarter
ending thereafter until (x) the date that Excess Awvailability has been greater than $100.000.000
80.000.000 at all times for sinety-sixty (90960) consecutive calendar days, and (y) no Default or
Event of Default then exists or has existed during such ninety-sixty (9060) consecutive calendar
day period. To the extent this covenant shall be applicable as set forth above, within two (2)
Business Days of its becoming applicable, the Borrowers shall deliver to the Agent a certificate of
a Financial Officer, in form and substance acceptable to the Agent, setting forth and certifying to
reasonably detailed calculations of the Fixed Charge Coverage Ratio for such Initial FCCR Test
Period demonstrating compliance (or non compliance) with this Section 7.08 for such period.

Section 7.09  Subsidiaries. The Borrowers shall not form, acquire, or cause to be formed
a Material Subsidiary or permit any Subsidiary to become a Material Subsidiary, unless and until
any such Material Subsidiary enters into a joinder agreement in accordance with the terms of, and
to the extent required by, Section 6.13(a) hereof. The Borrowers shall not permit Subsidiaries
which are not then Subsidiary Borrowers to collectively own property of the same type as the
Collateral that has an aggregate book value in excess of $1,000,000,

Section 7.10 Investments, Loans, Advances, Guarantees and Acquisitions. The
Borrowers and their respective Subsidiaries will not purchase, hold or acquire (including pursuant

to any merger with any Person that was not a wholly owned Subsidiary prior to such merger) any
Equity Interests, evidences of indebtedness or other securities (including any option, warrant or
other right to acquire any of the foregoing) of, make or permit to exist any loans or advances 1o,
guarantee any obligations of, or make or permit to exist any investment or any other interest in,
any other Person, or purchase or otherwise acquire (in one transaction or a series of transactions)
any assets of any other Person constituting a business unit (the foregoing collectively referred to
as “Investments”), except for:
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(a) Permitted Investments;

(b) Investments existing on the Second Amendment Effective Date, and set
forth on Schedule 7.10, to the extent such investments would not be permitted under any other
clause of this Section;

(c) Investments existing on the Second Amendment Effective Date in any
Borrower or any Subsidiary (including the Specified Subsidiaries) of a Borrower;

(d) loans or advances and other investments by any Borrower to any other
Borrower or by any Subsidiary to any Borrower;

(e) Investments received in connection with the bankruptey or reorganization
of, or settlement of delinquent accounts and disputes with, customers and suppliers, in each case
in the ordinary course of business;

(f) loans or advances to employees for the purpose of travel, entertainment or
relocation in the ordinary course of business;

(g) Investments in wholly owned Subsidiaries which are not Borrowers
(including the Specified Subsidiaries) in an amount not to exceed, in the aggregate after the Second
Amendment Effective Date, (i) $50,000,000, plus (ii) such additional amounts as the Borrowers
may determine, as long as on the date of and after giving effect to such Investment, the Excess
Availability Threshold is satisfied; provided that no such Investment may be made after the
occurrence and during the continuance of an Event of Default or if an Event of Default would arise
therefrom;

(h) Guaranties of Indebtedness permitted under Section 7.01;

(i) Investments in Permitted Joint Ventures, provided that at the time that
commitments to make such Investments become binding, no Default or Event of Default exists or
would result from the making of such Investment;

) acquisitions of real property assets with an aggregate value not to exceed
$10,000,000 so long as no Default or Event of Default shall have occurred and be continuing or
would result from the consummation of the proposed acquisition; and

(k) other Investments so long as at the time such Investment is made (i) no
Default or Event of Default shall exist immediately prior to or after giving effect to such
Investment and (ii) the Excess Availability Threshold is satisfied.

L)eemed-Bm'fewi:ng-Bﬁse Ternvnation Date has occurred. except as-pernvitied by Section 7.10{d)
anid Section 7100}
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ARTICLE VIII

EVENTS OF DEFAULT

Section 8.01  Events of Default. If any of the following events (“Events of Default™)
shall occur:

(a) the Borrowers shall fail to pay any principal of any Loan or any
reimbursement obligation in respect of any LC Disbursement when and as the same shall become
due and payable, whether at the due date thereof or at a date fixed for prepayment thereof or
otherwise;

(b) the Borrowers shall fail to pay any interest on any Loan or any fee or any
other amount (other than an amount referred to in clause (a) of this Article) payable under this
Agreement or any other Loan Document within three (3) Business Days after the same shall
become due and payable, whether at the due date thereof or at a date fixed for prepayment thereof
or otherwise;

(c) any representation or warranty made or deemed made by or on behalf of
any Borrower in or in connection with this Agreement or any other Loan Document or any
amendment or modification hereof or thereof or waiver hereunder or thereunder, or in any report,
certificate, financial statement or other document furnished pursuant to or in connection with this
Agreement or any other Loan Document or any amendment or medification hereof or thereof or
waiver hereunder or thereunder, shall prove to have been incorrect in any material respect when
made or deemed made;

(d) the Borrowers shall (i) fail to observe or perform any covenant, condition
or agreement contained in Section 2.24, Section 6.02(a), Section 6.04 (with respect to the Parent
Borrower’s existence), Section 6.09(b), Section 6.11, Section 6.13—Seetion634— or in
Article VII, (ii) fail to observe or perform any covenant, condition or agreement contained in
Section 6.01(e) and such failure shall continue unremedied for a period of five (5) days after the
carlier of any Borrower’s knowledge of such breach or notice thereof from the Agent to the Parent
Borrower or (iii) fail to observe or perform any covenant, condition or agreement contained in
Section 6.07 or Section 6.09(a) and such failure shall continue unremedied for a period of three
(3) days after the earlier of any Borrower’s knowledge of such breach or notice thereof from the
Agent to the Parent Borrower;

(e) any Borrower shall fail to observe or perform any covenant, condition or
agreement contained in any Loan Document (other than those specified in clause (a), (b}, (¢). or
{d) of this Article), and such failure shall continue unremedied for a period of thirty (30) days after
the earlier of any Borrower’s knowledge of such breach or notice thereof from the Agent (which
notice will be given at the request of any Lender) to the Parent Borrower;

(f) any Borrower shall fail to make any payment (whether of principal or
interest and regardless of amount) in respect of any Material Indebtedness when and as the same
shall become due and payable (after giving effect to the expiration of any grace or cure period set
forth therein); provided that any such failure with respect to any such Matenal Indebtedness that
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is being contested in good faith by appropriate proceedings shall not constitute an Event of Default
as long as any Borrower’s title to any substantial part of its property is not materially adversely
affected, its use of such property in the ordinary course of business is not materially interfered with
and adequate reserves with respect thereto have been set aside on its books in conformity with
GAAP;

(g) any event or condition occurs that results in any Material Indebtedness (i)
becoming due or required to be prepaid, repurchased, redeemed or defeased or (ii) in the case of
any Hedging Agreement, terminated, in each case, prior to its scheduled maturity or that enables
or permits (with or without the giving of notice, the lapse of time or both} the holder or holders of
any Material Indebtedness (other than in respect of any Hedging Agreement) or any trustee or
agent on its or their behalf to cause any such Material Indebtedness to become due, or to require
the prepayment, repurchase, redemption or defeasance thereof, prior to its scheduled maturity;
provided that this clause (g) shall not apply to (A) secured Indebtedness that becomes due as a
result of the voluntary sale or transfer of the property or assets securing such Indebtedness to the
extent such sale or transfer is permitted by Section 7.05 or (B) any Indebtedness that becomes due
as a result of a voluntary refinancing thereof by any Borrower or any of its Subsidiaries or, in the
case of any Indebtedness in respect of a Hedging Agreement, a voluntary termination thereof by
any Borrower or any of its Subsidiaries;

(h) an involuntary proceeding shall be commenced or an involuntary petition
shall be filed seeking (i) liquidation, reorganization or other relief in respect of any Borrower or
any of its Material Subsidiaries or its debts, or of a substantial part of its assets, under any federal,
state or foreign bankruptey, insolvency, receivership or similar law now or hereatter in effect or
(11) the appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official
for any Borrower or any of its Material Subsidiaries or for a substantial part of its assets, and, in
any such case, such proceeding or petition shall continue undismissed for a period of 60 or more
days or an order or decree approving or ordering any of the foregoing shall be entered;

(i) any Borrower or any of its Material Subsidiaries shall (i) voluntarily
commence any proceeding or file any petition seeking liquidation, reorganization or other relief
under any federal, state or foreign bankruptcy, insolvency, receivership or similar law now or
hereafter in etfect, (ii) consent to the institution of, or fail to contest in a timely and appropriate
manner, any proceeding or petition described in clause (h) of this Article, (iii) apply for or consent
to the appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for
any Borrower or any of its Material Subsidiaries or for a substantial part of its assets, (iv) file an
answer admitting the material allegations of a petition filed against it in any such proceeding, (v)
make a general assignment for the benefit of creditors or (vi) take any action for the purpose of
cffecting any of the foregoing;

() any Borrower or any of its Material Subsidiaries shall become unable, admit
in writing its inability or fail generally to pay its debts as they become due;

(k) one or more judgments for the payment of money in an aggregate amount
in excess of $75,000,000 shall be rendered against any Borrower or any of its Subsidiaries or any
combination thereof and the same shall remain undischarged for a period of 60 consecutive days
during which execution shall not be effectively stayed, or any action shall be legally taken by a
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Judgment creditor to attach or levy upon any assets of any Borrower or any of its Subsidiaries to
enforce any such judgment;

() an ERISA Event shall have occurred that when, taken together with all other
ERISA Events that have occurred, would reasonably be expected to result in a Material Adverse
Effect;

{m) (i) any challenge by or on behalf of any Borrower to the validity of any Loan
Document or the applicability or enforceability of any Loan Document strictly in accordance with
the subject Loan Document’s terms or which seeks to void, avoid, limit, or otherwise adversely
affect any security interest (other than with respect to an immaterial portion of the Collateral (taken
as a whole) not of the type included in the Borrowing Base or accounts receivable) created by or
in any Loan Document or any payment made pursuant thereto.

(ii)  any challenge by or on behalf of any other Person to the validity of
any Loan Document or the applicability or enforceability of any Loan Document strictly
in accordance with the subject Loan Document’s terms or which seeks to void, avoid, limit,
or otherwise adversely affect any security interest (other than with respect to an immaterial
portion of the Collateral (taken as a whole) not of the type included in the Borrowing Base
or accounts receivable) created by or in any Loan Document or any payment made pursuant
thereto, in each case, as to which an order or judgment has been entered adverse to the
Agent and the Lenders.

(iii)  any Lien (other than with respect to an immaterial portion of the
Collateral (taken as a whole) not of the type included in the Borrowing Base or accounts
receivable) purported to be created under any Security Document shall cease to be, or shall
be asserted by any Borrower not to be, a valid and perfected Lien on any Collateral, with
the priority required by the applicable Security Document, except as a result of the sale or
other disposition of the applicable Collateral in a transaction permitted under the Loan
Documents;

(n) a Change in Control shall occur;

(o) the Loan Guaranty shall fail to remain in full force or effect with respect to
any Loan Guarantor or any action shall be taken to discontinue or to assert the invalidity or
unenforceability of the Loan Guaranty, or any Loan Guarantor shall fail to comply with any of the
terms or provisions of the Loan Guaranty, or any Loan Guarantor shall deny that it has any further
liability under the Loan Guaranty, or shall give notice to such effect;

()] the occurrence ni any uninsured Ima 10 any material pcmmn ﬂl lhe

Collateral;

(q) the indictment of, or institution of any legal process or proceeding against,
any Borrower, under any federal, state, municipal, and other civil or criminal statute, rule,
regulation, order, or other requirement having the force of law where the relief, penalties, or
remedies sought or available include the forfeiture of any material property of any Borrower and/or
the imposition of any stay or other order, the effect of which could reasonably be to restrain in any
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material way the conduct by the Borrowers, taken as a whole, of their business in the ordinary
course; or

(r) except as otherwise permitled hereunder, the determination by the Parent
Borrower, whether by vote of the Parent Borrower’s board of directors or otherwise to: (i) suspend
the operation of the Borrowers™ business in the ordinary course except to the extent required in
accordance with applicable law or as required or requested by any Governmental Authority, (ii)
liquidate all or a material portion of the assets or store locations of all of the Borrowers (taken as
a whole}, or (iii) employ an agent or other third party to conduct any so called store closing, store
liquidation or “Going Out Of Business™ sales for all or a material portion of the assets or store
locations of all of the Borrowers (taken as a whole);

then, and in every such event (other than an event with respect to any Borrower or any of its
Material Subsidiaries described in clause (h) or (i) of this Article), and at any time thereafter
during the continuance of such event, the Agent may, and at the request of the Required Lenders
shall, by notice to the Parent Borrower, take either or both of the following actions, at the same or
different times: (i) terminate the Commitments, and thereupon the Commitments shall terminate
immediately, and (ii) declare the Loans then outstanding to be due and payable in whole {or in
part, in which case any principal not so declared to be due and payable may thereafter be declared
to be due and payable), and thereupon the principal of the Loans so declared to be due and payable,
together with accrued interest thereon and all fees and other obligations of the Borrowers accrued
hereunder, shall become due and payable immediately, without presentment, demand, protest or
other notice of any kind, all of which are hereby waived by the Borrowers; and (iii) require the
Borrowers to furnish cash collateral in an amount equal to 103% of the Letter of Credit
Outstandings, and in case of any event with respect to any Borrower or any of its Material
Subsidiaries described in clause (h) or (i) of this Article, the Commitments shall automatically
terminate and the principal of the Loans then outstanding, together with accrued interest thereon
and all fees and other obligations of the Borrowers accrued hereunder, shall automatically become
due and payable, without presentment, demand, protest or other notice of any kind, all of which
are hereby waived by the Borrowers.

Section 8.02  When Continuing.

For all purposes under this Agreement, each Default and Event of Default that has occurred
shall be deemed to be continuing at all times thereafter unless it either (a) is cured or corrected to
the reasonable written satisfaction of the Lenders in accordance with Section 10.02, or (b) is
waived in writing by the Lenders in accordance with Seetion 10.02.

Section 8.03 Remedies on Default.

In case any one or more of the Events of Default shall have occurred and be continuing,
and whether or not the maturity of the Loans shall have been accelerated pursuant hereto, the Agent
may, and at the request of the Required Lenders shall, proceed to protect and enforce its rights and
remedies under this Agreement, the Notes or any of the other Loan Documents by suit in equity,
action at law or other appropriate proceeding, whether for the specific performance of any
covenant or agreement contained in this Agreement and the other Loan Documents or any
instrument pursuant to which the Obligations are evidenced, and, if such amount shall have
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become due, by declaration or otherwise, proceed to enforce the payment thereof or any other legal
or equitable right of the Agent or the Lenders. No remedy herein is intended to be exclusive of
any other remedy and each and every remedy shall be cumulative and shall be in addition to every
other remedy given hereunder or now or hereafter existing at law or in equity or by statute or any
other provision of law.,

ARTICLE IX
THE AGENT
Section 9.01  Authorization and Action.

(a) Each Lender, on behalf of itself and any of its Affiliates that are Secured
Partics-, and an-cach Issuing Lender hereby irrevocably appoints the entity named as Agent in the
heading of this Agreement and its successors and assigns to serve as the administrative agent and
collateral agent under the Loan Documents and each Lender and each Issuing Lender authorizes
the Agent to take such actions as agent on its behalf and to exercise such powers under this
Agreement and the other Loan Documents as are delegated to the Agent under such agreements
and to exercise such powers as are reasonably incidental thereto. In addition, to the extent required
under the laws of any jurisdiction other than within the United States, each Lender and each Issuing
Lender hereby grants to the Agent any required powers of attorney to execute and enforce any
Security Document governed by the laws of such jurisdiction on such Lender’s or such Issuing
Lender’s behalf. Without limiting the foregoing, each Lender and each Issuing Lender hereby
authorizes the Agent to execute and deliver, and to perform its obligations under, each of the Loan
Documents to which the Agent is a party, and to exercise all rights, powers and remedies that the
Agent may have under such Loan Documents.

(b) As to any matters not expressly provided for herein and in the other Loan
Documents (including enforcement or collection), the Agent shall not be required to exercise any
discretion or take any action, but shall be required to act or to refrain tfrom acting (and shall be
fully protected in so acting or refraining from acting) upon the written instructions of the Required
Lenders (or such other number or percentage of the Lenders as shall be necessary, pursuant to the
terms in the Loan Documents), and, unless and until revoked in writing, such instructions shall be
binding upon each Lender and each Issuing Lender; provided, however, that the Agent shall not
be required to take any action that (i) the Agent in good faith believes exposes it to liability unless
the Agent receives an indemnification and is exculpated in a manner satisfactory to it from the
Lenders and the Issuing Lenders with respect to such action or (ii) is contrary to this Agreement
or any other Loan Document or applicable law, including any action that may be in violation of
the automatic stay under any requirement of law relating to bankruptcy, insolvency or
reorganization or relief of debtors or that may effect a forfeiture, modification or termination of
property of a Defaulting Lender in violation of any requirement of law relating to bankruptcy,
insolvency or reorganization or relief of debtors; provided, further, that the Agent may seck
clarification or direction from the Required Lenders prior to the exercise of any such instructed
action and may refrain from acting until such clarification or direction has been provided. Except
as expressly set forth in the Loan Documents, the Agent shall not have any duty to disclose, and
shall not be liable for the failure to disclose, any information relating to any Borrower, any
Subsidiary or any Affiliate of any of the foregoing that is communicated to or obtained by the
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Person serving as Agent or any of its Affiliates in any capacity. Nothing in this Agreement shall
require the Agent to expend or risk its own funds or otherwise incur any financial liability in the
performance of any of its duties hereunder or in the exercise of any of its rights or powers if it shall
have reasonable grounds for believing that repayment of such funds or adequate indemmnity against
such risk or liability is not reasonably assured to it.

(c) In performing its functions and duties hereunder and under the other Loan
Documents, the Agent is acting solely on behalf of the Lenders and the Issuing Lenders (except in
limited circumstances expressly provided for herein relating to the maintenance of the Register),
and its duties are entirely mechanical and administrative in nature. Without limiting the generality
of the foregoing:

(1) the Agent does not assume and shall not be deemed to have assumed
any obligation or duty or any other relationship as the agent, fiduciary or trustee of or for
any Lender, any Issuing Lender or any other Secured Party or holder of any other obligation
other than as expressly set forth herein and in the other Loan Documents, regardless of
whether a Default or an Event of Default has occurred and is continuing (and it is
understood and agreed that the use of the term “agent” (or any similar term) herein or in
any other Loan Document with reference to the Agent is not intended to connote any
fiduciary duty or other implied (or express) obligations arising under agency doctrine of
any applicable law, and that such term is used as a matter of market custom and is intended
to create or reflect only an administrative relationship between contracting parties);
additionally, each Lender agrees that it will not assert any claim against the Agent based
on an alleged breach of fiduciary duty by the Agent in connection with this Agreement
and/or the transactions contemplated hereby; and

(ii)  nothing in this Agreement or any Loan Document shall require the
Agent to account to any Lender for any sum or the profit element of any sum received by
the Agent for its own account,

(d) The Agent may perform any of its duties and exercise its rights and powers
hereunder or under any other Loan Document by or through any one or more sub-agents appointed
by the Agent. The Agent and any such sub-agent may perform any of their respective duties and
exercise their respective rights and powers through their respective Related Parties. The
exculpatory provisions of this Article shall apply to any such sub-agent and to the Related Parties
of the Agent and any such sub-agent, and shall apply to their respective activities pursuant to this
Agreement. The Agent shall not be responsible for the negligence or misconduct of any sub-agent
except to the extent that a court of competent jurisdiction determines in a final and non-appealable
Judgment that the Agent acted with gross negligence or willful misconduct in the selection of such
sub-agent.

(e) None of any Syndication Agent, any Documentation Agent or any Arranger
shall have obligations or duties whatsoever in such capacity under this Agreement or any other
Loan Document and shall incur no liability hereunder or thereunder in such capacity, but all such
persons shall have the benefit of the indemnities provided for hereunder.
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() In case of the pendency of any proceeding with respect to any Borrower
under any federal, state or foreign bankruptey, insolvency, receivership or similar law now or
hereafter in effect, the Agent (irrespective of whether the principal of any Loan or any
reimbursement obligation in respect of any LC Disbursement shall then be due and payable as
herein expressed or by declaration or otherwise and irrespective of whether the Agent shall have
made any demand on any Borrower) shall be entitled and empowered (but not obligated) by
intervention in such proceeding or otherwise;

(i) to file and prove a claim for the whole amount of the principal and
interest owing and unpaid in respect of the Loans, LC Disbursements and all other
Obligations that are owing and unpaid and to file such other documents as may be
necessary or advisable in order to have the claims of the Lenders, the Issuing Lenders and

allowed in such judicial proceeding; and

(ii) to collect and receive any monies or other property payable or
deliverable on any such claims and to distribute the same;

and any custodian, receiver, assignee, trustee, liquidator, sequestrator or other similar official in
any such proceeding is hereby authorized by each Lender, each Issuing Lender and each other
Secured Party to make such payments to the Agent and, in the event that the Agent shall consent
to the making of such payments directly to the Lenders, the Issuing Lenders or the other Secured
Parties, to pay to the Agent any amount due to it, in its capacity as the Agent, under the Loan
Documents (including under Section 10.04). Nothing contained herein shall be deemed to
authorize the Agent to authorize or consent to or accept or adopt on behalf of any Lender or Issuing
Lender any plan of reorganization, arrangement, adjustment or composition affecting the
Obligations or the rights of any Lender or Issuing Lender or to authorize the Agent to vote in
respect of the claim of any Lender or Issuing Lender in any such proceeding.

(g) The provisions of this Article are solely for the benefit of the Agent, the
Lenders and the Issuing Lenders, and, except solely to the extent of the Borrowers’ right to consent
pursuant to and subject to the conditions set forth in this Article, no Borrower nor any Subsidiary,
or any of their respective Affiliates, shall have any rights as a third party beneficiary under any
such provisions. Each Secured Party, whether or not a party hereto, will be deemed, by its
acceptance of the benefits of the Collateral and of the Guarantees of the Obligations provided
under the Loan Documents, to have agreed to the provisions of this Article.

Section 9.02  Administrative —Agent’s Reliance, IndemunifieationLimitation of
Liability, Etc..

(a) Neither the Agent nor any of its Related Parties shall be (i) liable for any
action taken or omitted to be taken by such party, the Agent or any of its Related Parties under or
in connection with this Agreement or the other Loan Documents (x) with the consent of or at the
request of the Required Lenders (or such other number or percentage of the Lenders as shall be
necessary, or as the Adwministative-Agent shall believe in good faith to be necessary, under the
circumstances as provided in the Loan Documents) or (y) in the absence of its own gross
negligence or willful misconduct (such absence to be presumed unless otherwise determined by a
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court of competent jurisdiction by a final and non-appealable judgment) or (ii) responsible in any
manner to any of the Lenders for any recitals, statements, representations or warranties made by
any Borrower or any officer thereof contained in this Agreement or any other Loan Document or
in any certificate, report, statement or other document referred to or provided for in, or received
by the Agent under or in connection with, this Agreement or any other Loan Document or for the
value, validity, effectiveness, gcnumcncﬁq cniorccablhty or quftlmcncy of thm Agrccmcnt or any
nlher Loan Document (inc

Bormwer to perform its obli gauons hcreundcr or thel eunder

(h) The Agent shall be deemed not to have knowledge of any (i) notice of any
Fthe ev : 5 ) ibed in Section 6.02 un] { until wri 3
thereof stating that it is a “Notice under Section 6.02" in respect of this Agreement and identifving
the specific clause under said Section is given to the Agent by the Parent Borrower or (ii) notice
of any Default or Event of Default unless and until written notice thereof (qlatmg that it is a “potice
efdefault-Notice of Default™ or a ™1 i : is given to the Agent by the
Parent Borrower, a Lender or an [ssumg Lcnder,_l:_ullhﬂ and-the Agent shall not be responsible
for or have any duty to ascertain or inquire into (i) any statement, warranty or representation made
in or in connection with any Loan Document, (ii) the contents of any certificate, report or other
document delivered thereunder or in connection therewith, (iii) the performance or observance of
any of the covenants, agreements or other terms or conditions set forth in any Loan Document or
the occurrence of any Default or Event of Default, (iv) the sufficiency, validity, enforceability,
effectiveness or genuineness of any Loan Document or any other agreement, instrument or
document, (v) the satisfaction of any condition set forth in Article V or elsewhere in any Loan
Document, other than to confirm receipt of items (which on their face purport to be such items)
expressly required to be delivered to the Agent or satistaction of any condition that expressly refers
to the matters described therein being acceptable or satisfactory to the Agent, or (vi) the creation,
perfection or priority of Liens on the Collateral;

(c) Without limiting the foregoing, the Agent (i) may treat the payee of any
promissory note as its holder until such promissory note has been assigned in accordance with
Section 10.06, (ii) may rely on the Register to the extent set forth in Section 10.06(c). (iii) may
consult with legal counsel (including counsel to the Borrowers), independent public accountants
and other experts selected by it, and shall not be liable for any action taken or omitted to be taken
in good faith by it in accordance with the advice of such counsel, accountants or experts, (iv) makes
no warranty or representation to any Lender or Issuing Lender and shall not be responsible to any
Lender or Issuing Lender for any statements, warranties or representations made by or on behalf
of any Borrower in connection with this Agreement or any other Loan Document, (v) in
determining compliance with any condition hereunder to the making of'a Loan, or the issuance of
a Letter of Credit, that by its terms must be fulfilled to the satisfaction of a Lender or an Issuing
Lender, may presume that such condition is satisfactory to such Lender or Issuing Lender unless
the Agent shall have received notice to the contrary from such Lender or Issuing Lender
sufficiently in advance of the making of such Loan or the issuance of such Letter of Credit and
{vi) shall be entitled to rely on, and shall incur no liability under or in respect of this Agreement
or any other Loan Document by acting upon, any notice, consent, certificate or other instrument
or writing (which writing may be a fax, any electronic message, Internet or intranet website posting
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or other distribution) or any statement made to it orally or by telephone and believed by it to be
genuine and signed or sent or otherwise authenticated by the proper party or parties (whether or
not such Person in fact meets the requirements set forth in the Loan Documents for being the maker
thereof).

Section 9.03  Posting of Communications.

(a) The Borrowers agree that the Agent may, but shall not be obligated to, make
any Communications available to the Lenders and the Issuing Lenders by posting the
Communications on IntraLinks™, DebtDomain, SyndTrak, ClearPar or any other electronic
system chosen by the Agent to be its electronic transmission system (the “Approved Electronic
Platform™).

(b) Although the Approved Electronic Platform and its primary web portal are
secured with generally-applicable security procedures and policies implemented or modified by
the Agent from time to time (including, as of the Second Amendment Effective Date, a user
ID/password authorization system) and the Approved Electronic Platform is secured through a per-
deal authorization method whereby each user may access the Approved Electronic Platform only
on a deal-by-deal basis, each Lender, each Issuing Lender and each Borrower acknowledges and
agrees that the distribution of material through an electronic medium is not necessarily secure, that
the Agent is not responsible for approving or vetting the representatives or contacts of any Lender
that are added to the Approved Electronic Platform, and that there may be confidentiality and other
risks associated with such distribution. Each Lender, each Issuing Lender and each Borrower
hereby approves distribution of the Communications through the Approved Electronic Platform
and understands and assumes the risks of such distribution,

(c) THE  APPROVED ELECTRONIC PLATFORM AND THE
COMMUNICATIONS ARE PROVIDED *“AS 158" AND “"AS AVAILABLE”. THE
APPLICABLE PARTIES (AS DEFINED BELOW) DO NOT WARRANT THE ACCURACY
OR COMPLETENESS OF THE COMMUNICATIONS, OR THE ADEQUACY OF THE
APPROVED ELECTRONIC PLATFORM AND EXPRESSLY DISCLAIM LIABILITY FOR
ERRORS OR OMISSIONS IN THE APPROVED ELECTRONIC PLATFORM AND THE
COMMUNICATIONS. NO WARRANTY OF ANY KIND, EXPRESS, IMPLIED OR
STATUTORY, INCLUDING ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR
A PARTICULAR PURPOSE, NON-INFRINGEMENT OF THIRD PARTY RIGHTS OR
FREEDOM FROM VIRUSES OR OTHER CODE DEFECTS, 1S MADE BY THE
APPLICABLE PARTIES IN CONNECTION WITH THE COMMUNICATIONS OR THE
APPROVED ELECTRONIC PLATFORM. IN NO EVENT SHALL THE AGENT, ANY
ARRANGER, ANY DOCUMENTATION AGENT, ANY SYNDICATION AGENT OR ANY
OF THEIR RESPECTIVE RELATED PARTIES (COLLECTIVELY, “APPLICABLE
PARTIES™) HAVE ANY LIABILITY TO ANY BORROWER, ANY LENDER, ANY ISSUING
LENDER OR ANY OTHER PERSON OR ENTITY FOR DAMAGES OF ANY KIND,
INCLUDING DIRECT OR INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL
DAMAGES, LOSSES OR EXPENSES (WHETHER IN TORT, CONTRACT OR OTHERWISE)
ARISING OUT OF ANY BORROWER’'S OR THE AGENT'S TRANSMISSION OF
COMMUNICATIONS THROUGH THE INTERNET OR THE APPROVED ELECTRONIC
PLATFORM.
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“Communications” means, collectively, any notice, demand, communication,
information, document or other material provided by or on behalf of any Borrower pursuant to any
Loan Document or the transactions contemplated therein which is distributed by the Agent, any
Lender or any Issuing Lender by means of electronic communications pursuant to this Section.
including through an Approved Electronic Platform.

(d) Each Lender and Tssuing Lender agrees that notice to it (as provided in the
next sentence) specifying that Communications have been posted to the Approved Electronic
Platform shall constitute effective delivery of the Communications to such Lender for purposes of
the Loan Documents. Each Lender and Issuing Lender agrees (1) to notify the Agent mn writing
{which could be in the form of electronic communication) from time to time of such Lender’s or
Issuing Lender’s (as applicable) e-mail address to which the foregoing notice may be sent by
electronic transmission and (i) that the foregoing notice may be sent to such e-mail address.

(e) Each Lender, each [ssuing Lender and each Borrower agrees that the Agent
may, but (except as may be required by applicable law) shall not be obligated to, store the
Communications on the Approved Electronic Platform in accordance with the Agent’s generally
applicable document retention procedures and policies.

(f) Nothing herein shall prejudice the right of the Agent, any Lender or any
Issuing Lender to give any notice or other communication pursuant to any Loan Document in any
other manner specified in such Loan Document.

Section 9.04 The Agent Individually. With respect to its Commitment, Loans
(including Swingline Loans) and Letters of Credit, the Person serving as the Agent shall have and
may exercise the same rights and powers hereunder and is subject to the same obligations and
liabilities as and to the extent set forth herein for any other Lender or Issuing Lender, as the case
may be. The terms “Issuing Lenders”, “Lenders”, “Required Lenders”, “*Required Supermajority
Lenders” and any similar terms shall, unless the context clearly otherwise indicates, include the
Agent in its individual capacity as a Lender, Issuing Lender or as one of the Required Lenders or
Required Supermajority Lenders, as applicable. The Person serving as the Agent and its Affiliates
may accept deposits from, lend money to, own securities of, act as the financial advisor or in any
other advisory capacity for and generally engage in any kind of banking, trust or other business
with, any Borrower, any Subsidiary or any Affiliate of any of the foregoing as if such Person was
not acting as the Agent and without any duty to account therefor to the Lenders or the Issuing
Lenders.

Section 9.05  Successor Agent.

(a) The Agent may resign at any time by giving thirty (30) days’ prior written
notice thereof to the Lenders, the Issuing Lenders and the Parent Borrower, whether or not a
successor Agent has been appointed. Upon any such resignation, the Required Lenders shall have
the right.- to appoint a successor Agent. If no successor Agent shall have been so appointed by
the Required Lenders-, and shall have accepted such appointment-, within thirty (30) days after the
retiring Agent’s giving of notice of resignation, then the retiring Agent may, on behalf of the
Lenders and the Issuing Lenders, appoint a successor Agent-, which shall be a bank with an office
in the United States of America or an Affiliate of any such bank. In either case, such appointment
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shall be subject to the prior written approval of the Parent Borrower (which approval may not be
unreasonably withheld and shall not be required while an Event of Default has occurred and is
continuing). Upon the acceptance of any appointment as Agent by a successor Agent, such
successor Agent shall succeed to and become vested with, all the rights, powers, privileges and
duties of the retiring Agent. Upon the acceptance of appointment as Agent by a successor Agent,
the retiring Agent shall be discharged from its duties and obligations under this Agreement and
the other Loan Documents. Prior to any reliring Agent’s resignation hereunder as Agent, the
retiring Agent shall take such action as may be reasonably necessary to assign to the successor
Agent its rights as Agent under the Loan Documents.

(b) Notwithstanding paragraph (a) of this Section, in the event no successor
Agent shall have been so appointed and shall have accepted such appointment within thirty (30)
days after the retiring Agent gives notice of its intent to resign, the retiring Agent may give notice
of the effectiveness of its resignation to the Lenders, the Issuing Lender and the Borrowers,
whereupon, on the date of effectiveness of such resignation stated in such notice, (i) the retiring
Agent shall be discharged from its duties and obligations hereunder and under the other Loan
Documents; provided that, solely for purposes of maintaining any security interest granted to the
Agent under any Security Document for the benefit of the Secured Parties, the retiring Agent shall
continue to be vested with such security interest as collateral agent for the benefit of the Secured
Parties and continue to be entitled to the rights set forth in such Security Document and Loan
Document, and, in the case of any Collateral in the possession of the Agent, shall continue to hold
such Collateral, in each case until such time as a successor Agent is appointed and accepts such
appointment in accordance with this Section (it being understood and agreed that the retiring Agent
shall have no duty or obligation to take any further action under any Security Document, including
any action required to maintain the perfection of any such security interest), and (ii) the Required
Lenders shall succeed to and become vested with all the rights, powers, privileges and duties of
the retiring Agent until such time as the Required Lenders appoint a successor Agent as provided
for in paragraph (a) of this Section; provided that (A) all payments required to be made hereunder
or under any other Loan Document to the Agent for the account of any Person other than the Agent
shall be made directly to such Person and (B) all notices and other communications required or
contemplated to be given or made to the Agent shall directly be given or made to each Lender and
Issuing Lender. Following the effectiveness of the Agent’s resignation from its capacity as such,
the provisions of this Article, Section 2.28(d) and Section 10.04, as well as any exculpatory,
reimbursement and indemnification provisions set forth in any other Loan Document, shall
continue in effect for the benefit of such retiring Agent, its sub-agents and their respective Related
Parties in respect of any actions taken or omitted to be taken by any of them while the retiring
Agent was acting as Agent and in respect of the matters referred to in the proviso under

paragraph (a) above.
Section 9.06  Acknowledgment of Lenders and Issuing Lenders.

(a)  Each Lender and each Issuing Lender represents that-and warrants that (i)
the Loan Documents set forth the terms of a commercial lending facility, (ii) it is engaged in
making, acquiring or holding commercial loans and in providing other facilities set forth herein as
may be applicable to such Lender or Issuing Lender, in each case. in the ordinary course of s
husmew-&nd that-, and not for the purpose of nurah.mng acquiring or hn]dmg any other type of
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contravention of the foregoing), (iii) it has, independently and without reliance upon the Agent,
any Arranger, any Syndication Agent, any Documentation Agent, or any other Lender or [ssuing
Lender, or any of the Related Parties of any of the foregoing, and based on such documents and
information as it has deemed appropriate, made its own credit analysis and decision to enter into
this Agrccmcnt as a Lender, and to make, arcqmrc or hold Loans hereunder- —Lﬂth and ;w: it is

ach ]ssumg Lcndcr also acknowlcdgcs 1hat |t will, mdcpcndcntly and without rcllancc upon thc
Agent, any Arranger, any Syndication Agent, any Documentation Agent, or any other Lender or
Issuing Lender, or any of the Related Parties of any of the foregoing, and based on such documents
and information (which may contain material, non-public information within the meaning of the
United States securities laws concerning the Borrowers and their Affiliates) as it shall from time
to time deem appropriate, continue to make its own decisions in taking or not taking action under
or based upon this Agreement, any other Loan Document or any related agreement or any
document furnished hereunder or thereunder.

(b) Each Lender, each Issuing Lender and each Swingline Lender by delivering
its signature page to this Agreement on the Effective Date, or delivering its signature page to an
Assignment and Assumption or any other Loan Document pursuant to which it shall become a
Lender hereunder, shall be deemed to have acknowledged receipt of, and consented to and
approved, each Loan Document and each other document required to be delivered to, or be
approved by or satisfactory to, the Agent or the Lenders on the Effective Date or the effective date
of any such Assignment and Assumption or any other Loan Document pursuant to which it shall
have become a Lender hereunder.

(c) Each Lender hereby agrees that (i) it has requested a copy of each Report
prepared by or on behalf of the Agent; (ii) the Agent (A) makes no representation or warranty,
express or implied, as to the completeness or accuracy of any Report or any of the information
contained therein or any inaccuracy or omission contained in or relating to a Report and (B) shall
not be liable for any information contained in any Report; (iii) the Reports are not comprehensive
audits or examinations, and that any Person performing any field examination will inspect only
specific information regarding the Borrowers and will rely significantly upon the Borrowers’
books and records, as well as on representations of the Borrowers™ personnel and that the Agent
undertakes no obligation to update, correct or supplement the Reports; (iv) it will keep all Reports
confidential and strictly for its internal use, not share the Report with any Borrower or any other
Person except as otherwise permitted pursuant to this Agreement; and (v) without limiting the
generality of any other indemnification provision contained in this Agreement, (A) it will hold the
Agent and any such other Person preparing a Report harmless from any action the indemnifying
Lender may take or conclusion the indemnifying Lender may reach or draw from any Report in
connection with any extension of credit that the indemnifying Lender has made or may make to a
Borrower, or the indemnifying Lender’s participation in, or the indemnifying Lender’s purchase
of, a Loan or Loans; and (B) it will pay and protect, and indemnify, defend, and hold the Agent
and any such other Person preparing a Report harmless from and against, the claims, actions,
proceedings, damages, costs, expenses, and other amounts (including reasonable attorneys’ fees)
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incurred by the Agent or any such other Person as the direct or indirect result of any third parties
who might obtain all or part of any Report through the indemnifying Lender.

Section 9.07 Collateral Matters.

(a) Except with respect to the exercise of setoff rights in accordance with
Section 10.10 or with respect to a Secured Party’s right to file a proof of claim in an insolvency
proceeding, no Secured Party shall have any right individually to realize upon any of the Collateral
or to enforce any Guarantee of the Obligations, it being understood and agreed that all powers,
rights and remedies under the Loan Documents may be exercised solely by the Agent on behalf of
the Secured Parties in accordance with the terms thercof. In its capacity, the Agent is a
“representative” of the Secured Parties within the meaning of the term “secured party™ as defined
in the UCC. In the event that any Collateral is hereafter pledged by any Person as collateral
security for the Obligations, the Agent is hereby authorized, and hereby granted a power of
attorney, to execute and deliver on behalf of the Secured Parties any Loan Documents necessary
or appropriate to grant and perfect a Lien on such Collateral in favor of the Agent on behalf of the
Secured Parties.

(b) In furtherance of the foregoing and not in limitation thereof, no
arrangements in respect of Hedging Agreements or other Bank Products the obligations under
which constitute Obligations, will create (or be deemed to create) in favor of any Secured Party
that is a party thereto any rights in connection with the management or release of any Collateral or
of the obligations of any Borrower under any Loan Document. By accepting the benefits of the
Collateral, each Secured Party that is a party to any such arrangement in respect of Hedging
Agreements or other Bank Products, as applicable, shall be deemed to have appointed the Agent
to serve as administrative agent and collateral agent under the Loan Documents and agreed to be
bound by the Loan Documents as a Secured Party thereunder, subject to the limitations set forth
in this paragraph.

(c) The Secured Parties irrevocably authorize the Agent, at its option and in its
discretion, to subordinate any Lien on any property granted to or held by the Agent under any Loan
Document to the holder of any Lien on such property that is permitted by Section 7.02(a). The
Agent shall not be responsible for or have a duty to ascertain or inquire into any representation or
warranty regarding the existence, value or collectability of the Collateral, the existence, priority or
perfection of the Agent’s Lien thereon or any certificate prepared by any Borrower in connection
therewith, nor shall the Agent be responsible or liable to the Lenders or any other Secured Party
for any failure to monitor or maintain any portion of the Collateral.

Section 9.08 Credit Bidding. The Secured Parties hereby irrevocably authorize the
Agent, at the direction of the Required Lenders, to credit bid all or any portion of the Obligations
(including by accepting some or all of the Collateral in satisfaction of some or all of the Obligations
pursuant to a deed in lieu of foreclosure or otherwise) and in such manner purchase (either directly
or through one or more acquisition vehicles) all or any portion of the Collateral (a) at any sale
thereof conducted under the provisions of the Bankruptey Code, including under Sections 363,
1123 or 1129 of the Bankruptey Code, or any similar laws in any other jurisdictions to which a
Borrower is subject, or (b) at any other sale, foreclosure or acceptance of collateral in lieu of debt
conducted by (or with the consent or at the direction of) the Agent (whether by judicial action or
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otherwise) in accordance with any applicable law. In connection with any such credit bid and
purchase, the Obligations owed to the Secured Parties shall be entitled to be, and shall be, credit
bid by the Agent at the direction of the Required Lenders on a ratable basis (with Obligations with
respect to contingent or unliquidated claims receiving contingent interests in the acquired assets
on a ratable basis that shall vest upon the liquidation of such claims in an amount proportional to
the liguidated portion of the contingent claim amount used in allocating the contingent interests)
for the asset or assets so purchased (or for the equity interests or debt instruments of the acquisition
vehicle or vehicles that are issued in connection with such purchase). In connection with any such
bid (i) the Agent shall be authorized to form one or more acquisition vehicles and to assign any
successtul credit bid to such acquisition vehicle or vehicles, (ii) each of the Secured Parties’ ratable
interests in the Obligations which were credit bid shall be deemed without any further action under
this Agreement to be assigned to such vehicle or vehicles for the purpose of closing such sale,
(i1i) the Agent shall be authorized to adopt documents providing for the governance of the
acquisition vehicle or vehicles (provided that any actions by the Agent with respect to such
acquisition vehicle or vehicles, including any disposition of the assets or equity interests thereof,
shall be governed, directly or indirectly, by, and the governing documents shall provide for, control
by the vote of the Required Lenders or their permitted assignees under the terms of this Agreement
or the governing documents of the applicable acquisition vehicle or vehicles, as the case may be,
irrespective of the termination of this Agreement and without giving effect to the limitations on
actions by the Required Lenders contained in Section 10.02 of this Agreement), (iv) the Agent on
behalf of such acquisition vehicle or vehicles shall be authorized to issue to each of the Secured
Parties, ratably on account of the relevant Obligations which were credit bid, interests, whether as
equity, partnership interests, limited partnership interests or membership interests, in any such
acquisition vehicle and/or debt instruments issued by such acquisition vehicle, all without the need
for any Secured Party or acquisition vehicle to take any further action, and (v) to the extent that
Obligations that are assigned to an acquisition vehicle are not used to acquire Collateral for any
reason (as a result of another bid being higher or better, because the amount of Obligations
assigned to the acquisition vehicle exceeds the amount of Obligations credit bid by the acquisition
vehicle or otherwise), such Obligations shall automatically be reassigned to the Secured Parties
pro rata with their original interest in such Obligations and the equity interests and/or debt
instruments issued by any acquisition vehicle on account of such Obligations shall automatically
be cancelled, without the need for any Secured Party or any acquisition vehicle to take any further
action. Notwithstanding that the ratable portion of the Obligations of each Secured Party are
deemed assigned to the acquisition vehicle or vehicles as set forth in clause (ii) above, each
Secured Party shall execute such documents and provide such information regarding the Secured
Party (and/or any designee of the Secured Party which will receive interests in or debt instruments
issued by such acquisition vehicle) as the Agent may reasonably request in connection with the
formation of any acquisition vehicle, the formulation or submission of any credit bid or the
consummation of the transactions contemplated by such credit bid.

Section 9.09 Certain ERISA Matters.

{a) Each Lender (x) represents and warrants, as of the date such Person became
a Lender party hereto, to, and (y) covenants, from the date such Person became a Lender party
hereto to the date such Person ceases being a Lender party hereto, for the benefit of, the Agent,
and each Arranger and their respective Affiliates, and not, for the avoidance of doubt, to or for the
benefit of any Borrower, that at least one of the following is and will be true:
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(1) such Lender is not using “plan assets” (within the meaning of the
Plan Asset Regulations) of one or more Benefit Plans with respect to such Lender’s
entrance into, participation in, administration of and performance of the Loans, the Letters
of Credit, the Commitments or this Agreement,

(i) the transaction exemption set forth in one or more PTEs, such as
PTE 84-14 (a class exemption for certain transactions determined by independent qualified
professional asset managers), PTE 95-60 (a class exemption for certain transactions
involving insurance company general accounts), PTE 90-1 (a class exemption for certain
transactions involving insurance company pooled separate accounts), PTE 91-38 (a class
exemption for certain transactions involving bank collective investment funds) or PTE 96-
23 (a class exemption for certain transactions determined by in-house asset managers), is
applicable with respect to such Lender’s entrance into, participation in, administration of
and performance of the Loans, the Letters of Credit, the Commitments and this Agreement,

(iii)  (A) such Lender is an investment fund managed by a “Qualified
Professional Asset Manager” (within the meaning of Part VI of PTE 84-14), (B) such
Qualified Professional Asset Manager made the investment decision on behalf of such
Lender to enter into, participate in, administer and perform the Loans, the Letters of Credit,
the Commitments and this Agreement, (C) the entrance into, participation in,
administration of and performance of the Loans, the Letters of Credit, the Commitments
and this Agreement satisfies the requirements of sub-sections (b) through (g) of Part I of
PTE 84-14 and (D) to the best knowledge of such Lender, the requirements of
subsection (a) of Part I of PTE 84-14 are satisfied with respect to such Lender’s entrance
into, participation in, administration of and performance of the Loans, the Letters of Credit,
the Commitments and this Agreement, or

(iv)  such other representation, warranty and covenant as may be agreed
in writing between the Agent, in its sole discretion, and such Lender.

(b) In addition, unless sub-clause (i) in the immediately preceding clause (a)
1s true with respect to a Lender or such Lender has provided another representation, warranty and
covenant as provided in sub-clause (iv) in the immediately preceding clause (a), such Lender
further (x) represents and warrants, as of the date such Person became a Lender party hereto, to,
and (y) covenants, from the date such Person became a Lender party hereto to the date such Person
ceases being a Lender party hereto, for the benefit of, the Agent, and each Arranger and their
respective Affiliates, and not, for the avoidance of doubt, to or for the benefit of any Borrower,
that none of the Agent, any Arranger, any Syndication Agent, any Documentation Agent, or any
of their respective Affiliates is a fiduciary with respect to the Collateral or the assets of such Lender
(including in connection with the reservation or exercise of any rights by the Agent under this
Agreement, any Loan Document or any documents related to hereto or thereto).

(c) The Agent and each Arranger, Syndication Agent and Documentation
Agent hereby inform the Lenders that each such Person is not undertaking to provide investment
advice or to give advice in a fiduciary capacity, in connection with the transactions contemplated
hereby, and that such Person has a financial interest in the transactions contemplated hereby in that
such Person or an Affiliate thereof (i) may receive interest or other payments with respect to the
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Loans, the Letters of Credit, the Commitments, this Agreement and any other Loan Documents,
(i1) may recognize a gain if it extended the Loans, the Letters of Credit or the Commitments for an
amount less than the amount being paid for an interest in the Loans, the Letters of Credit or the
Commitments by such Lender or (iii) may receive fees or other payments in connection with the
transactions contemplated hereby, the Loan Documents or otherwise, including structuring fees,
commitment fees, arrangement fees, facility fees, upfront fees, underwriting fees, ticking fees,
agency fees, administrative agent or collateral agent fees, utilization fees, minimum usage fees,
letter of credit fees, fronting fees, deal-away or alternate transaction fees, amendment fees,
processing fees, term out premiums, banker’s acceptance fees, breakage or other early termination
fees or fees similar to the foregoing.

Section 9.10  Flood Laws. JPMorgan has adopted internal policies and procedures that
address requirements placed on federally regulated lenders under the National Flood Insurance
Reform Act of 1994 and related legislation (the “Flood Laws™). JPMorgan, as administrative
agent or collateral agent on a syndicated facility, will post on the applicable electronic platform
{or otherwise distribute to each Lender in the syndicate) documents that it receives in connection
with the Flood Laws. However, JPMorgan reminds each Lender and Participant in the facility
that, pursuant to the Flood Laws, each federally regulated Lender (whether acting as a Lender or
Participant in the facility) is responsible for assuring its own compliance with the flood insurance
requirements,

-::f each day from and mcludlng thc date such Paymcnt (or pcmc-n thereof) was received by such

Lender to the date such amount is repaid to the Agent at the greater of the NYFRB Rate and a rate
delermmed bg the Agenl in accordance with banking industry rules on interbank mmgenqatm

any Pa\,'m-:nts received, mcludmg without llmltatlon any dcfcnsc based on “discharge for valuc

or any similar doctrine. A notice of the Agent to any Lender under this Section 9.11 shall be
conclusive, absent manifest error.

(b)  Each Lender hereby further agrees that if it receives a Payment from the

A em or an of m Affiliates (x) that 15 1in a different amount lhan or nn a dllterem date from, that

Lach Lender agrees rhat in cach such case, or 1f it othcm ise bccomcs aware a Paymcnt {or portion

142




of gach day from and m-::!udmg thc date such Paymcnt {or pcrtlc-n thereof) was received by such
Lcndcr to the date such amount is rcgald to Ihc Agcnt at the greater ot the NYFRB Rate and a rat

satlsfy any Obllgallons owcd by thc Borrowcrs except, in cach case, to thc cxtcnt such CITONCOUS
Payment (or any portion thereof) is, and solely with respect to the amount of such erroncous

Payment that is. comprised of funds of a Borrower.

(d)  Each party’s obligations under this Section 9.11 shall survive the

resignation or_replacement of the Agenl or_any lraml’er of richts or oblications hv or_the

ARTICLE X
MISCELLANEOUS
Section 10.01 Notices.
(a) Except in the case of notices and other communications expressly permitted

to be given by telephone or Electronic Systems (and subject in each case to paragraph (b) below),
all notices and other communications provided for herein shall be in writing and shall be delivered
by hand or overnight courier service, mailed by certified or registered mail or sent by telecopy or
other electronic transmission, as follows:

(i) if to any Borrower, to it at Dillard’s, Inc., 1600 Cantrell Road, Little
Rock, Arkansas 72201, Attention: Chris Johnson, Principal Financial Officer (Telecopy
No. (501) 399-7502; E-mail: chris johnson(@dillards.com);

(i)  if'to the Agent or to JPMorgan as an Issuing Lender or a Swingline
Lender to JPMorgan Chase Bank, N.A., 2200 Ross Avenue, 9th Floor, Dallas, Texas
75201, Attention: Credit Risk Manager/Portfolio Manager of Dillard’s, Inc. (Telecopy
No. (214) 965-2594; E-mail: arpan.x.patel@jpmorgan.com), with a copy to Vinson &
Elkins L.L.P., Trammell Crow Center, 2001 Ross Avenue, Suite 3900, Dallas, Texas
75201, Attention: Erec R. Winandy (Telecopy No.(214) 999-7756; E-mail:
ewinandy(@velaw.com);

143




(iii)  if to any other Lender, to it at its address (or telecopy number) set
forth on its Administrative Questionnaire or on any Assignment and Assumption for such
Lender.

Any party hereto may change its address or telecopy number for notices and other communications

hereunder by notice to the other parties hereto. All such notices and other communications &en

: . E e SRl = p I: . D- !ﬁl SEQ! h: bggg QE

overnizht courier service, or mailed by certified or registered mail, shall be deemed to have been

given en-the-date-ef-reeeiptwhen received, (B) sent by facsimile shall be deemed to have been

iven when sent, provided that if not given during normal business hours of the recipient. such
IC £ icati shie med to have been given at th ning of business on th

(b) Notices and other communications to any Borrower, the Lenders and the
Issuing Lenders hereunder may be delivered or furnished by using Electronic Systems or Approved
Electronic Platforms, as applicable, or pursuant to procedures approved by the Agent; provided
that the foregoing shall not apply to notices pursuant to Article IT or to certificates delivered
pursuant to Section 6.01(¢) unless otherwise agreed by the Agent and the applicable Lender. Each
of the Agent and the Parent Borrower (on behalf of the Borrowers) may, in its discretion, agree to
accept notices and other communications to it hereunder by Electronic Systems or Approved
Electronic Platforms, as applicable, pursuant to procedures approved by it; provided that approval
of such procedures may be limited to particular notices or communications. Unless the Agent
otherwise proscribes, all such notices and other communications (i) sent to an e-mail address shall
be deemed received upon the sender’s receipt of an acknowledgement from the intended recipient
(such as by the “return receipt requested™ function, as available, return e-mail or other written
acknowledgement), provided that if not given during the normal business hours of the recipient,
such notice or communication shall be deemed to have been given at the opening of business on
the next Business Day for the recipient, and (ii) posted to an Internet or intranet website shall be
deemed received upon the deemed receipt by the intended recipient, at its e-mail address as
described in the foregoing clause (1), of notification that such notice or communication is available
and identifying the website address therefor; provided that, for both clauses (i) and (ii) above, if
such notice, e-mail or other communication is not sent during the normal business hours of the
recipient, such notice or communication shall be deemed to have been sent at the opening of
business on the next Business Day of the recipient.

Section 10.02 Waivers: Amendments.

(a) No Deemed Waivers; Remedies Cumulative. No failure or delay by the
Administrative Agent, any Issuing Lender or any Lender in exercising any right or power
hereunder or under any other Loan Document shall operate as a waiver thereof, nor shall any single
or partial exercise of any such right or power, or any abandonment or discontinuance of steps to
enforce such a right or power, preclude any other or further exercise thereof or the exercise of any
other right or power. The rights and remedies of the Administrative Agent, the Issuing Lenders
and the Lenders hereunder and under the other Loan Documents are cumulative and are not
exclusive of any rights or remedies that they would otherwise have. No waiver of any provision
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of this Agreement or any other Loan Document or consent to any departure by any Obligor
therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of
this Section, and then such waiver or consent shall be effective only in the specific instance and
for the purpose for which given. Without limiting the generality of the foregoing, the execution
and delivery of this Agreement, the making of a Loan or the issuance of a Letter of Credit shall
not be construed as a waiver of any Default, regardless of whether the Administrative Agent, any
Lender or any Issuing Lender may have had notice or knowledge of such Default at the time.

(b) Amendments. Except as provided for in Sections 2.09, 2.16 and 2.20.
neither this Agreement nor any other Loan Document nor any provision hereof or thereof may be
waived, amended or modified except pursuant to an agreement or agreements in writing entered
into by the Parent Borrower and the Required Lenders or by the Parent Borrower and the
Administrative Agent with the consent of the Required Lenders; provided that no such agreement
shall:

(1) increase the Commitment of any Lender without the written consent
of such Lender,

(i1) reduce the principal amount of any Loan or LC Disbursement
outstanding to any Lender or reduce the rate of interest thereon (except in connection with
the waiver of applicability of any post-default increase in interest rates pursuant to
Section 2.13(d)), or reduce any fees payable to any Lender hereunder, without the written
consent of such Lender,

(iti)  postpone the scheduled date of payment of the principal amount of
any Loan or LC Disbursement outstanding to any Lender, or any interest thereon, or any
fees payable to any Lender hereunder, or reduce the amount of, waive or excuse any such
payment, or postpone the scheduled date of expiration of any Commitment of any Lender,
without the written consent of such Lender,

(iv)  change Section 2.18(b). 2.18(c) or 2.18(d) in a manner that would

alter the pro rata sharing of payments required thereby without the written consent of each
Lender directly and adversely affected thereby,

(v) subordinate the Obligations or the Liens granted under the Security
Documents to any other Indebtedness, Lien or other oblications, as the case may be
without the written consent of each Lender

(vi)  fwichange any of the provisions of this Section or the percentage in
the definition of the term “Required Lenders™ or any other provision hereof specifying the
number or percentage of Lenders required to waive, amend or modify any rights hereunder
or make any determination or grant any consent hereunder, without the written consent of
each Lender directly and adversely affected thereby, or

(vii) frHrelease all or substantially all of the Subsidiary-Loan Guarantors
from their guarantee obligations under Article ITI without the written consent of each
Lender, and
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provided, further, that no such agreement shall amend, modify or otherwise affect the rights or
duties of the Administrative Agent, any Issuing Lender or any Swingline Lender hereunder without
the prior written consent of the Administrative Agent, such Issuing Lender or such Swingline
Lender, as the case may be.

Notwithstanding the foregoing (but subject to the immediately preceding proviso), (Ad-any
detimtion shath reguire onby thewritten consent of the Parent Borrower and the Required Lenders,
{B) no consent with respect to any amendment, waiver or other modification of this Agreement
shall be required of any Defaulting Lender, except with respect to any amendment, waiver or other
modification referred to in clause (i), (ii) or (iii) of the first proviso of this paragraph and then only
in the event such Defaulting Lender shall be directly affected by such amendment, waiver or other
modification, (EB) the Administrative Agent may enter into one or more security agreements
(including mortgages and pledge agreements) in connection with any grant of a security interest
securing Indebtedness under this Agreement as contemplated by Sections 7.02(h) and 7.04 without
the consent of any Lender and (BC) this Agreement may be amended (or amended and restated)
with the written consent of the Required Lenders, the Administrative Agent and the Parent
Borrower (x) to add one or more additional credit facilities to this Agreement and to permit the
extensions of credit from time to time outstanding thereunder and the accrued interest and fees in
respect thereof to share in the benefits of this Agreement and the other Loan Documents and (v)
to include appropriately the Lenders holding such credit facilities in any determination of the
Required Lenders.

Notwithstanding the foregoing, the Parent Borrower, Administrative Agent and the Issuing
Lenders may (1) reallocate the LC Sublimits among the Issuing Lenders without any further action
or consent of any other party to any Loan Document and (i1) the Parent Borrower, Administrative
Agent and any [ssuing Lender may agree to increase or decrease the LC Sublimit of such Issuing
Lender. The Administrative Agent shall promptly confirm to the Parent Borrower, the Issuing
Lenders and the Lenders the amount and the effective date of the revised sublimits.

(c) Administrative Agent Execution. The Administrative Agent may, but shall
have no obligation to, with the written concurrence of any Lender, execute amendments, waivers
or other meodifications on behalf of such Lender. Any amendment, waiver or other modification
effected in accordance with this Section 10.02 shall be binding upon each Person that is at the time
thereof a Lender and each Person that subsequently becomes a Lender.

Section 10,03 Special Amendment Rules.

(a) Notwithstanding anything to the contrary contained herein, no such
agreement shall (i) change Section 6.02 of the Security Agreement or Section 6.02 of the Pledge
Agreement in a manner that would alter the pro rata sharing of payments required thereby, without
the written consent of each Lender directly and adversely affected thereby (other than a Defaulting
Lender), (ii) change any of the provisions of this Section 10.03(a) or Section 10.03(b) or the
definition of the term “Required Supermajority Lenders” without the written consent of each
Lender directly and adversely affected thereby (other than a Defaulting Lender), (iii) except as
provided in Section 10.03(c) below or in any Security Document, release all or substantially all of
the Collateral or subordinate the Obligations hereunder, or the Liens granted hereunder or under
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the other Loan Documents, to any other Indebtedness or Lien, or permit any Liens on the Collateral
in favor of any other Person, which Liens are pari passu with the Liens of the Agent under the
Security Documents, as the case may be, without the prior written consent of each Lender (other
than any Defaulting Lender), (iv) any increase in the advance rates set forth in the definition of the
term “Borrowing Base”, without the prior written consent of each Lender (other than a Defaulting
Lender), (v) except for the release of a Subsidiary Borrower in connection with a transaction that
is expressly permitted hereunder, release any Borrower from its obligations under any Loan
Document, or limit its liability in respect of such Loan Document, without the written consent of
each Lender (other than a Defaulting Lender) or (vi) modify the definition of the term “Permitted
Overadvance” so as to increase the amount permitted under clause (b)(i) of such definition or,
except as provided in such definition, the time period for which a Permitted Overadvance may
remain outstanding without the written consent of each Lender (other than a Defaulting Lender).

{b) Notwithstanding anything to the contrary contained herein, no such
agreement shall (i) change the definition of the term “Borrowing Base™ or any component
definition thereof (other than any increase in advance rates set forth in the definition of the term
“Borrowing Base”, which shall be subject to Section 10.03(a)), if as a result thereof the amounts
available to be borrowed by the Borrowers would be increased, provided that the foregoing shall
not limit the Permitted Discretion of the Agent to change, establish or eliminate any Reserves and
(ii) modify the Excess Availability Threshold set forth in Section 7.08, in cach case, without the
written consent of the Required Supermajority Lenders and provided further that no such
agreement shall amend, modify or otherwise affect the rights or duties of the Agent, the Issuing
Lenders or the Swingline Lenders without the prior written consent of the Agent, the Issuing
Lenders or the Swingline Lenders, as the case may be.

(c) The Lenders and the Issuing Lenders hereby irrevocably authorize the
Agent, at its option and in its sole discretion, to release any Liens granted to the Agent by the
Borrowers on any Collateral (i) upon the Payment in Full of all Obligations, and the cash
collateralization of all Unliquidated Obligations in a manner satisfactory to each affected Lender,
(ii) constituting property being sold or disposed of if the Borrower disposing of such property
certifies to the Agent that the sale or disposition is made in compliance with the terms of this
Agreement (and the Agent may rely conclusively on any such certificate, without further inquiry),
and to the extent that the property being sold or disposed of constitutes 100% of the Equity Interests
of a Subsidiary Borrower or the Subsidiary Borrower otherwise becomes an Excluded Subsidiary,
the Agent is authorized to release the Subsidiary Borrower and any Loan Guaranty provided by
such Subsidiary Borrower, (iii} constituting property leased to a Borrower under a lease which has
expired or been terminated in a transaction permitted under this Agreement, or (iv) as required to
effect any sale or other disposition of such Collateral in connection with any exercise of remedies
of the Agent and the Lenders pursuant to Article VIII. Except as provided in the preceding
sentence, the Agent will not release any Liens on Collateral without the prior written authorization
of the Required Lenders; provided that, the Agent may in its discretion, release its Liens on
Collateral valued in the aggregate not in excess of $5,000,000 during any calendar year without
the prior written authorization of the Required Lenders (it being agreed that the Agent may rely
conclusively on one or more certificates of the Borrowers as to the value of any Collateral to be so
released, without further inquiry). Any such release shall not in any manner discharge, affect, or
impair the Obligations or any Liens (other than those expressly being released) upon (or
obligations of the Borrowers in respect of) all interests retained by the Borrowers, including the
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proceeds of any sale, all of which shall continue to constitute part of the Collateral. Any execution
and delivery by the Agent of documents in connection with any such release shall be without
recourse to or warranty by the Agent.

(d) Notwithstanding anything to the contrary contained in this Section 10.03 or
in Section 10.02 above, in the event that the Borrowers request that this Agreement or any other
Loan Document be modified, amended or waived in a manner which would require the consent of
the Lenders pursuant to Section 10.02(b), Section 10.03(a) or Section 10.03(b) and such
amendment is approved by the Required Lenders, but not by the requisite percentage of the
Lenders, the Borrowers, and the Required Lenders shall be permitted to amend this Agreement
without the consent of the Lender or Lenders which did not agree to the modification or
amendment requested by the Borrowers (such Lender or Lenders, collectively the “Minority
Lenders”) to provide for (w) the termination of the Commitment of each of the Minority Lenders,
(x) the addition to this Agreement of one or more other financial institutions, or an increase in the
Commitment of one or more of the Required Lenders, so that the aggregate Commitments after
giving effect to such amendment shall be in the same amount as the aggregate Commitments
immediately before giving effect to such amendment, (y) if any Loans are outstanding at the time
of such amendment, the making of such additional Loans by such new or increasing Lender or
Lenders, as the case may be, as may be necessary to repay in full the outstanding Loans (including
principal, interest, and fees) of the Minority Lenders immediately before giving effect to such
amendment and (z) such other modifications to this Agreement or the Loan Documents as may be
appropriate and incidental to the foregoing.

(e) No notice to or demand on any Borrower shall entitle any Borrower to any
other or further notice or demand in the same, similar or other circumstances. Each holder of a
Note shall be bound by any amendment, modification, waiver or consent authorized as provided
herein, whether or not a Note shall have been marked to indicate such amendment, modification,
waiver or consent and any consent by a Lender, or any holder of a Note, shall bind any Person
subsequently acquiring a Note, whether or not a Note is so marked. No amendment to this
Agreement shall be effective against the Borrowers unless signed by the Borrowers.

(f) Notwithstanding anything to the contrary herein the Agent may, with the
consent of the Parent Borrower only, amend, modify or supplement this Agreement or any of the
other Loan Documents to cure any ambiguity, omission, mistake, defect or inconsistency.

Section 10.04 Expenses: /; _Indemnity; Damase—WaiverElc.
(a) Expenses. The Borrowers shall jointly and severally pay (1) all reasonable and documented
out-of-pocket expenses incurred by the Agent and its Affiliates, including the reasonable and
documented fees, charges and disbursements of counsel for the Agent, the Issuing Lenders and the
Lenders, taken as a whole, outside consultants for the Agent for appraisals and field examinations,
in connection with the syndication and distribution (including, without limitation, via the internet
or through any Electronic System or Approved Electronic Platform) of the credit facilities provided
for herein, the preparation and admimistration of the Loan Documents er-and any amendments,
modifications or waivers of the provisions thereof (whether or not the transactions contemplated
hereby or thereby shall be consummated), (ii) all reasonable and documented out-of-pocket
expenses incurred by the Issuing Lenders in connection with the issuance, amendment, renewal or
extension of any Letter of Credit or any demand for payment thereunder, and (iii) all reasonable
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and documented out-of-pocket expenses incurred by the Agent, the Issuing Lenders or any Lender,
including the reasonable and documented fees, charges and disbursements of counsel and any
outside consultants for the Agent, the Issuing Lenders or any Lender, for appraisals, field
examinations, and environmental site assessments, in connection with the enforcement-, collection
or protection of its rights in connection with the Loan Documents, including its rights under this
Section, or in connection with the Loans made or Letters of Credit issued hereunder, including all
such out-of-pocket expenses incurred during any workout, restructuring or negotiations in respect
of such Loans or Letters of Credit; provided that the Administrative Agent, the Collateral Agent,
the Issuing Lenders, the SeeendAsrendment-Arrangers and the Lenders, taken as a whole, shall
be entitled to no more than one counsel and, if necessary, of a single local counsel in each
appropriate jurisdiction (which may include a single special counsel acting in multiple
jurisdictions) for all such Persons, taken as a whole (absent a conflict of interest in which case such
affected person may engage and be reimbursed for additional counsel).

(b)  Limitation of Liability. To the extent ncnmttcd by annhmblc law, no narw

opposed to direct or actual damages) arising out of, in conncctmn mrh or as a rcsult of, thl:.
Apgreement, *m}: mhcr Loan Document or any agltcmcnt or 1mtmmcnt contcmphtcd her c-l:sy or

Indemnitee shall be liable for any damages arising from the use by anv recipient of any information
or othcr matcmla distr lbutLd by it through tclccmnmunlmtmm, clcc[romu or other information

employees, agents or advisors, or for any special, indirect, consequential or punitive damages in

connection with this Agreement or the other Loan Documents or the transactions contemplated
hereby or thereby

(c) tbindemnity. The Borrowers shall, jointly and severally, indemnity the
Agent, each Arranger, each Syndication Agent, each Documentation Agent, each Issuing Lender
and each Lender, and each Related Party of any of the foregoing Persons (each such Person being
called an “Indemnitee’) against, and hold each Indemnitee harmless from, any and all {esses
claims—damases—penaltes—Habilittes Liabilities and related expenses, including the reasonable
and documented fees, charges and disbursements of counsel for the Indemnitees and of any
separate counsel that may be required in light of any conflicting interests among Indemnitees,
incurred by or asserted against any Indemnitee arising out of, in connection with, or as a result of
(i) the execution or delivery of any Loan Document or any other agreement or instrument
contemplated hereby, the performance by the parties to the Loan Documents of their respective
obligations thereunder or the consummation of the transactions contemplated by the Loan
Documents or any other transactions contemplated hereby, (ii) any Loan or Letter of Credit or the
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use of the proceeds therefrom (including any refusal by any Issuing Lender to honor a demand for
payment under a Letter of Credit if the documents presented in connection with such demand do
not strictly comply with the terms of such Letter of Credit), (iii) any actual or alleged presence or
release of Hazardous Materials on or from any property currently or formerly owned or operated
by any Borrower or any of the Subsidiaries, or any Environmental Liability related in any way to
any Borrower or any of the Subsidiaries, (iv) the failure of a Borrower to deliver to the Agent the
required receipts or other required documentary evidence with respect to a payment made by a
Borru-wcr fur Taxes pur:,udnt w Scctmn 2, IB or {v) any dctudl or pmspeuwe i,—l:um—l—}t-wa{-u-m—

such Proceeding is brought by any Borrower or their respective equity holders, Affiliates, creditors
or any other third Person and whether based on contract, tort or any other theory and regardless of
whether any Indemnitee is a party thereto, Emwde-:l that L.uch mdemmly shall not, as to dny
Indemnitee, be available to the extent that such lesses—e
Liabilities or related expenses are determined by a cuurt of ccmpetem ]urlsdlctmu by final and
non-appealable judgment to have resulted from the gross negligence, bad faith, willful misconduct
or material breach of any obligation under any Loan Document of such Indemnitee or any Affiliate
of such Indemnitee (or of any Related Party of such Indemnitee or any such Indemnitee’s
Affiliates). This Section 10.04¢(b10.04(c) shall not apply with respect to Taxes other than any
Taxes that represent losses or damages ansing from any non-Tax claim,

(d) fejLender Reimbursement. Each Lender severally agrees to pay any
amount required to be paid by any Borrower under aragraph or (be) of
this Section 10.04 to the Agent, each [ssuing Lender and each Swingline Lender, and each Related
Party of any of the foregoing Persons (each, an “Agent-Indemnitee-Related Person™) (to the
extent not reimbursed by a Borrower and without limiting the obligation of any Borrower to do
s0), ratably according to their respective Commitment Percentage in effect on the date on which
indemnifieation-such payment is sought under this Section (or, if indemnificatien such payvment is
sought after the date upon which the Commitments shall have terminated and the Loans shall have
been paid in full, ratably in accordance with such Commitment Percentage lmmedmtely prlor to
such date), and-indemmnity-and-hold-harrtlessfrom and against any and all ess
penalties; Habilities Liabilities and related expenses, including the fees, charges and dlsburs-:mcnts
of any kind whatsoever that may at any time (whether before or after the payment of the Loans)
be imposed on, incurred by or asserted against such Agent-Indemnitee -Related Person in any way
relating to or arising out of the Commitments, this Agreement, any of the other Loan Documents
or any documents contemplated by or referred to herein or therein or the transactions contemplated
hereby or thereby or any action taken or omitted by such Agent-fndemmnitee-Related Person under
or in connection with any of the foregoing; provided that the unreimbursed expense or indemnified
loss-elaim-damagetiability-Liability or related expense, as the case may be, was incurred by or
asserted against such AgentIndemnitee -Related Person in its capacity as such; provided, further,
that no Lt—:nder :-.hdll bt—: |ldb|e f'ur thc pdyment of .;my purt]q:}n of such habilitiesLiabilities,

5 —suts—costs, expenses or disbursements
that are found by a ﬁnal and non-appealable demsmn of a court of competent jurisdiction to have
resulted from such AgentIndemnitee’s-Related Person’s gross negligence or willful misconduct.
The agreements in this Section shall survive the termination of this Agreement and the Payment
in Full of the Obligations.
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{e) A-ameunts-due-underthis-Seetien-Payments. All amounts due under this
Section 10.04 shall be payable promptly after written demand therefor.

Section 10.05 Designation of Parent Borrower as Borrowers® Agent.

(a) Each Borrower hereby irrevocably designates and appoints the Parent
Borrower as that Borrower’s agent (i) to execute the Fee Letter, and (ii) to obtain Loans and Letters
of Credit hereunder, the proceeds of which shall be available for those uses as those set forth
herein. As the disclosed principal for its agent, each Borrower shall be obligated to the Agent and
each Lender on account of the amounts due under the Fee Letter, Loans so made and Letters of
Credit so issued hereunder as if made directly by the Lenders to such Borrower, notwithstanding
the manner by which such Loans and Letters of Credit are recorded on the books and records of
the Parent Borrower and of any Borrower.

(b) Each Borrower recognizes that credit available to it hereunder is in excess
of and on better terms than it otherwise could obtain on and for its own account and that one of the
reasons therefor is its joining in the credit facility contemplated herein with all other Borrowers.
Consequently, each Borrower hereby assumes and agrees to discharge all Obligations of all other
Borrowers as if the Borrower so assuming were each other Borrower.

(c) The Parent Borrower shall act as a conduit for each Borrower (including
itself, as a “Borrower”) on whose behalf the Parent Borrower has requested a Loan.

(1) The Parent Borrower shall cause the transfer of the proceeds of each

Loan to the (those) Borrower(s) on whose behalf such Loan was obtained. Neither the
Agent nor any Lender shall have any obligation to see to the application of such proceeds.

151




(i1) If, for any reason, and at any time during the term of this Agreement,

(A)  any Borrower, including the Parent Borrower, as agent for
the Borrowers, shall be unable to, or prohibited from carrying out the terms and
conditions of this Agreement (as determined by the Agent in the Agent’s sole and
absolute discretion); or

(B)  the Agent deems it inexpedient (in the Agent’s sole and
absolute discretion) to continue making Loans and cause Letters of Credit to be
issued to or for the account of any particular Borrower or its Subsidiaries, or to
channel such Loans and Letters of Credit through the Parent Borrower,

then the Lenders may make Loans directly to, and cause the issuance of Letters of Credit
directly for the account of such of the Borrowers as the Agent determines to be expedient,
which Loans may be made without regard to the procedures otherwise included herein.

(d) In the event that the Agent determines to forgo the procedures included
herein pursuant to which Loans and Letters of Credit are to be channeled through the Parent
Borrower, then the Agent may designate one or more of the Borrowers to fulfill the financial and
other reporting requirements otherwise imposed herein upon the Parent Borrower,

(e) Each of the Borrowers shall remain liable to the Agent and the Lenders for
the payment and performance of all Obligations (which payment and performance shall continue
to be secured by all Collateral granted by each of the Borrowers) notwithstanding any
determination by the Agent to cease making Loans or causing Letters of Credit to be issued to or
for the benefit of any Borrower.

(f) The authority of the Parent Borrower to request Loans on behalf of, and to
bind, the Borrowers, shall continue unless and until the Agent acts as provided in paragraph (¢).
above, or the Agent actually receives

(i) written notice of: (A) the termination of such authority, and (B) the
subsequent appointment of a successor Parent Borrower, which notice is signed by a
Responsible Officer of each Borrower (other than the President of the Parent Borrower
being replaced) then eligible for borrowing under this Agreement; and

(i1) written notice from such successive Parent Borrower (A) accepting
such appointment; (B) acknowledging that such removal and appointment has been
effected by the respective Responsible Officer of such Borrowers eligible for borrowing
under this Agreement; and (C) acknowledging that from and after the date of such
appointment, the newly appointed Parent Borrower shall be bound by the terms hereof, and
that as used herein, the term “Parent Borrower™ shall mean and include the newly appointed
Parent Borrower.

Section 10.06 Successors and Assigns. (a) The provisions of this Agreement shall be
binding upon and inure to the benefit of the parties hereto and their respective successors and
assigns permitted hereby (including any Affiliate of any Issuing Lender that issues any Letter of
Credit), except that (i) no Borrower may assign or otherwise transfer any of its rights or obligations
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hereunder without the prior written consent of each Lender (*md any such mempted amgnmenl

or tmnhﬁ:r mthnut E:UL-]"I wnbent shall be null and \.md) an

] . Nothing in this
Agreement, cxpresscd or 1mp1|cd, shall be construed to confer upon any Person (other than the
parties hereto, their respective successors and assigns permitted hereby (including any Affiliate of

any Issuing Lender that issues any Letter of Credit), Participants (to the extent provided in

paragraph (e) of this Section) and, to the extent expressly contemplated hereby, the Related
Parties of each of the Agent, the Issuing Lenders and the Lenders) any legal or equitable right,

remedy or claim under or by reason of this Agreement.

(b) Any Lender may assign to one or more assignees all or a portion of its rights
and obligations under this Agreement (including all or a portion of its Commitment and the Loans
at the time owing to it), provided that (i) except in the case of an assignment to an Eligible
Assignee, or as a result of a merger of a Lender with an Eligible Assignee. or the sale of all of the
loan portfolio of a Lender to an Eligible Assignee, each of the Parent Borrower (but (A) only if no
Event of Default described in Section 8.01(a), Section §.01(b). Section 8.01(h), Section 8.01(i).
or Section 8.01(j) then exists and (B) the Parent Borrower shall be deemed to have consented to
any assignment unless it shall object thereto by written notice (which may be by e-mail) to the
Agent within +8—15 Business Days after delivery of a written request for consent to such
assignment, which written request shall be provided to two Responsible Officers of the Parent
Borrower, with one such Responsible Officer being a Financial Officer), the Agent and each
Issuing Lender must give their prior written consent to such assignment (which consent shall not
be unreasonably withheld or delayed), (ii) except in the case of an assignment to a Lender or an
Affiliate of a Lender or an assignment of the entire remaining amount of the assigning Lender’s
Commitment or Loans, the amount of the Commitment or Loans of the assigning Lender subject
to each such assignment (determined as of the date the Assignment and Assumption with respect
to such assignment is delivered to the Agent) shall not be less than $10,000,000 unless the Agent
otherwise consents, (111) each partial assignment shall be made as an assignment of a proportionate
part of all the assigning Lender’s rights and obligations, (iv) the parties to each assignment shall
execute and deliver to the Agent an Assignment and Assumption, and, after completion of the
syndication of the Loans, together with a processing and recordation fee of $3.500, (v) no
assignment shall be made to any Borrower or any of their Affiliates and (vi) the assignee, if it shall
not be a Lender, shall deliver to the Agent an Administrative Questionnaire in which the assignee
designates one or more credit contacts to whom all syndicate level-information (which may contain
material non-public information about the Parent Borrower, the other Borrowers and their Related
Parties or their respective securities) will be made available and who may receive such information
in accordance with the assignee’s compliance procedures and applicable laws, including federal
and state securities laws. Subject to acceptance and recording thereof pursuant to paragraph (d)
of this Section, from and after the effective date specified in each Assignment and Assumption the
assignee thereunder shall be a party hereto and, to the extent of the interest assigned by such
Assignment and Assumption, have the rights and obligations of a Lender under this Agreement,
and the assigning Lender thereunder shall, to the extent of the interest assigned by such Assignment
and Assumption, be released from its obligations under this Agreement (and, in the case of an
Assignment and Assumption covering all of the assigning Lender’s rights and obligations under
this Agreement, such Lender shall cease to be a party hereto but shall continue to be entitled to the
benefits of Section 2.22 tion 2.26, an tion 2.28 an tion 10.04). Any assignment
or transfer by a Lender of rights or obligations under this Agreement that does not comply with
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this paragraph shall be treated for purposes of this Agreement as a sale by such Lender of a
participation in such rights and obligations in accordance with paragraph (e) of this Section.

(c) The Agent, acting solely for this purpose as an-a non-liduciary agent of the
Borrowers, shall maintain at one of its offices in Dallas, Texas a copy of each Assignment and
Assumption delivered to it and a register for the recordation of the names and addresses of the
Lenders, and the Commitment of, and principal amount (and stated interest) of the Loans and LC
Disbursements owing to, each Lender pursuant to the terms hereof from time to time (the
“Register”). The entries in the Register shall be conclusive absent manifest error and the
Borrowers, the Agent, the Issuing Lenders and the Lenders shall treat each Person whose name is
recorded in the Register pursuant to the terms hereof as a Lender hereunder for all purposes of this
Agreement, notwithstanding notice to the contrary. The Register shall be available for inspection
by the Parent Borrower, any Issuing Lender and any Lender, at any reasonable time and from time
to time upon reasonable prior notice.

(d) Upon its receipt of (x) a duly completed Assignment and Assumption
executed by an assigning Lender and an assignee, or (y) to the extent applicable, an agreement
incorporating an Assignment and Assumption by reference pursuant to an Approved Electronic
Platform as to which the Agent and the parties to the Assignment and Assumption are participants,
the assignee’s completed Administrative Questionnaire (unless the assignee shall already be a
Lender hereunder), the processing and recordation fee referred to in paragraph (b) of this Section
and any written consent to such assignment required by paragraph (b) of this Section, the Agent
shall accept such Assignment and Assumption and record the information contained therein in the
Register; provided that if either the assigning Lender or the assignee shall have failed to make any
payment required to be made by it pursuant to Section 2.03, 2.06(d) or (e). 2.07. 2.18(d) or
+H-04{c10.04(d), the Agent shall have no obligation to accept such Assignment and Assumption
and record the information therein in the Register unless and until such payment shall have been
made in full, together with all accrued interest thereon. No assignment shall be effective for
purposes of this Agreement unless it has been recorded in the Register as provided in this
paragraph.

{(e) Any Lender may, without the consent of-,_or notice to, the Borrowers, the
Agent, exthe Issuing Lenders or the Swingline Lender, sell participations to one or more banks or
other entities (other than a Borrower or any of its Affiliates) (a *Participant”™) in all or a portion
of such Lender’s rights and obligations under this Agreement (including all or a portion of its
Commitment and-/or the Loans owing to it), provided that (i) such Lender’s obligations under this
Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the other
parties hereto for the performance of such obligations and (iii) the Borrowers, the Agent, the
Issuing Lenders and the other Lenders shall continue to deal solely and directly with such Lender
in connection with such Lender’s rights and-/or obligations under this Agreement. Any agreement
or instrument pursuant to which a Lender sells such a participation in the Commitments, the Loans
and the Letters of Credit Outstandings shall provide that such Lender shall retain the sole right to
enforce the Loan Documents and to approve any amendment, modification or waiver of any
provision of the Loan Documents, provided that such agreement or instrument may provide that
such Lender will not, without the consent of the Participant, agree to any amendment, modification
or waiver described in the first proviso to Section 10.02(b) that directly and adversely affects such
Participant. The Borrowers agree that each Participant shall be entitled to the benefits of Section
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2.22(b). Section 2.26. and Section 2.28 (subject to the requirements and limitations therein,
including the requirements efunder Section 2.28(f) and Section 2.28(g). it being understood that
the documentation required uudel ectmn 2.28(f) and Sectwn 2 28521 shall bc dehvered to the
participating Lender_and the ] g equired u
be delivered to the Borrowers and thc Ap,cm] to Ihc same cxrcnt as lt it were a Lender and had
acquired its interest by assignment pursuant to paragraph (b) of this Section; provided that such
Participant (A) agrees to be subject to the provisions of Section 2.28 2,18 and Section 2,30 as if it
were an assignee under paragraph (b) of this Section, and (B) shall not be entitled to receive any
greater payment under Section 2.26 or Section 2.28, with respect to any participation, than its
participating Lender would have been entitled to receive,_Each Lender that sells a participation
agrees, at the Borrowers™ request and expense, to use reasonable efforts to cooperate with the
Borrowers to effectuate the provisions of Section 2.30(b) with respect to any Participant. To the
extent permitted by law, each Participant also shall be entitled to the benefits of Section 10.10 as
though it were a Lender, provided such Participant agrees to be subject to Section 2.18(d) as
though it were a Lender. Each Lender that sells a participation shall, acting solely for this purpose
as an-a non-fiduciary agent of the Borrowers, maintain a register on which it enters the name and
address of each Participant and the principal amounts {and stated interest) of each Participant’s
interest in the Loans or other obligations under the Loan Documents (the “Participant Register™);
provided that no Lender shall have any obligation to disclose all or any portion of the Participant
Register to-anyPerson-(including the identity of any Participant or any information relating to a
Participant’s interest in any Commitments, Loans, Letters of Credit or its other obligations under
any Loan Document) to_any Person except to the extent that such disclosure is necessary to
establish that such Commitment, Loan, Letter of Credit or other obligation is in registered form
under Section 5f.103-1(c) of the United States Treasury Regulations. The entries in the Participant
Register shall be conclusive absent manifest error, and such Lender shall treat each persen Person
whose name is recorded in the Participant Register as the owner of such participation for all
purposes of this Agreement notwithstanding any notice to the contrary. For the avoidance of
doubt, the Agent (in its capacity as administrative agent) shall have no responsibility for
maintaining a Participant Register.

(f) Any Lender may at any time pledge or assign a security interest in all or any
portion of its rights under this Agreement to secure obligations of such Lender, including any
pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section shall not
apply to any such pledge or assignment of a security interest, provided that no such pledge or
assignment of a security interest shall release a Lender from any of its obligations hereunder or
substitute any such pledgee or assignee for such Lender as a party hereto,

Section 10,07 Survival. All covenants, agreements, representations and warranties made
by the Borrowers in the Loan Documents and in the certificates or other instruments delivered in
connection with or pursuant to this Agreement or any other Loan Document shall be considered to
have been relied upon by the other parties hereto and shall survive the execution and delivery of
the Loan Documents and the making of any Loans and issuance of any Letters of Credit, regardless
of any investigation made by any such other party or on its behalf and notwithstanding that the
Agent, any Issuing Lender or any Lender may have had notice or knowledge of any Default or
incorrect representation or warranty at the time any credit is extended hereunder, and shall continue
in full force and effect as long as the principal of or any accrued interest on any Loan or any fee
or any other amount payable under this Agreement is outstanding and unpaid or any Letter of
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Credit is outstanding and so long as the Commitments have not expired or terminated. The
provisions of Section 2.22(b), Section 2.26, Section 2.28 and Section 10.04 and Article 1X shall
survive and remain in full force and effect regardless of the consummation of the transactions
contemplated hereby, the termination of this Agreement or any provision hereof and the Payment
in Full of the Obligations.

Section 10.08 Counterparts; Integration; Effectiveness. This Agreement may be
executed in counterparts (and by different parties hereto on different counterparts), each of which
shall constitute an original, but all of which when taken together shall constitute a single contract.
This Agreement, the other Loan Documents and any separate letter agreements with respect to (a)
fees payable to the Agent and (b) increases or reductions of the LC Sublimit of the Issuing Lenders
eotsttethe-enrtrecontrretamensthepartes—constitute the entire contract among the parties
relating to the subject matter hereof and supersede any and all previous agreements and
understandings, oral or written, relating to the subject matter hereof. Except as provided in
Section 5.01, this Agreement shall become effective when it shall have been executed by the Agent
and the Lenders and when the Agent shall have received counterparts hereof that, when taken
together, bear the signatures of each of the other parties hereto, and thereafter shall be binding
upon and inure to the benefit of the parties hereto and their respective successors and assigns.

Delivery of an executed counterpart of a signature page of this-Asreement-by—telecopyorother

eleetronie-transmission-{X) this Aereement, (v) anyv other Loan Document and/or (z) anv document,

mcndmcnt, approval, consent, mtormatmn, notice nncludmg, for thc avmdancc of doubt, any

image c-f an actual cxccumd smnaturc page shall bc effective as delivery of a manually cxccutcd

counterpart of this Agreement, such other Loan Document or such Ancillary Document, as

applicable. The words “execution,” *Igned " "s1gnalure " “delivery,” and words of like import in
: dth-this Agreement-and-the-transactons

or re]dtmg to ¢

@wm
be deemed to include Electromc Signatures, deliveries or the keeping of records in any electronic
form (including deliveries by facsimile, emailed pdf. or anv other electronic means that reproduces

an image of an actual executed signature page), cach of which shall be of the same legal effect,

validity or enforceability as a manually executed signature, physical delivery thereof or the use of

a pdpt’.l'-bdbed rewrdkcepmg sybtcm as the case mdy be—temeﬂem—dﬂd—dﬁ—pmwﬁlﬁd—ﬁ%nw

= % 2 5
on-the-Uniformr Eleetronic TransactionsAet; vaidcd that nmhing herein shall rc:quirc the Agcnt
to accepl eleetronie signatures Electronic Signatures in any form or format without its prior written
consent and pursuant to procedures annmved hv it; nmwded Iurlher without limiting the

the appearance or form of any such Llcctromc Slgnaturc and (“} upon tllc request of the Agcm or
any Lender, any Electronic Signature shall be promptly followed by a manually executed
counterpart. Without |ITI'IIT_111 the generalit ol lhe foregoing, each Borrower hereby (A) a




enforcement of remednes! hankrugu.g Qrmeedmgs or Illlgalmn amnng the Age:nlE the Lenders and

Icgal cﬁcct valldlw and cnﬁ:-rccablhw as any paper orip,mal (B) thc Agcnt and carch of the Lcndcrs
magg= at lte option, create one or more coplcs nf this Agrccmcnt, any other Loan Dncumcnt and/or

dcfcnsc or right to contest the lc,ﬂ_,al effect, valldlw or cnforccablllw D'l‘ this Agrccmcnt any other

Loan Document and/or any Ancillary Document based solely on the lack of paper original copies
of this Aesreement, such ulher Loan Document and/or such Anuilarv Ducumem respectively
Il'i I 3 5. - - - a  m ot <

clcctromc means that rcproduccs an_image -::-f an_actual cxccutcd s1gnaturc page, mcludmg any

Liabilities arising as a result of the failure of any Borrower to use any available security measures
in connection with the execution, delivery or transmission of any Electronic Sisnature. THIS
WRITTEN AGREEMENT REPRESENTS THE FINAL AGREEMENT BETWEEN THE
PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,
CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OF THE
PARTIES. THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE
PARTIES.

Section 10.09 Severability. Any provision of any Loan Document held to be invalid,
illegal or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent
of such invalidity, illegality or unenforceability without affecting the validity, legality and
enforceability of the remaining provisions thereof; and the invalidity of a particular provision in a
particular jurisdiction shall not invalidate such provision in any other jurisdiction.

Section 10,10 Right of Setoff. If an Event of Default shall have occurred and be
continuing, each Lender-,_each Issuing Lender and each of #s-their respective Affiliates is hereby
authorized at any time and from time to time, to the fullest extent permitted by law, to set off and
apply any and all deposits (general or sp-:-::ial time or demand, provisional or final) at any time
held-, and other obligations at any time owing-, by such Lender-er-its-Adfiliates—, such Issuing

Lender or any_ such .ﬂll‘llhateE to or for the credit or the account of Ehe—&mf}weﬁ—agam%—&m—e{l

ﬁuﬁh—h&ﬂd&!—ﬂ{'—&&—ﬁ-ﬁh—hﬂ%&.‘ - . fHeany Eg@;ﬁé;; guglugs any EIJQ Q” gi lbg '!ghﬂg;]gl!g hgg 1_2:, §”Eb
Lender, such Issuing Lender or their respective Affiliates, irrespective of whether or not such
Lender-er-its-Affiliate-, such Issuing Lender or their respective Affiliates shall have made any

demand under the Loan Documents and although such obligations may be contingent or unmatured
or are owed to a branch office or Affiliate of such Lender or such Issuing Lender different from
the branch office or Affiliate holding such deposit or obligated on such indebtedness; provided
that no amount received pursuant to this Section 10.10 from any Borrower shall be applied to any
Excluded Hedging Obligation of any Borrower and provided further that in the event that any
Defaulting Lender shall exercise any such right of setoff, (x) all amounts so set off shall be paid
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over immediately to the Agent for further application in accordance with the provisions of
Section 2.31 and, pending such payment, shall be segregated by such Defaulting Lender from its
other funds and deemed held in trust for the benefit of the Agent, the Issuing Lenders, and the
Lenders, and (v} the Defaulting Lender shall provide promptly to the Agent a statement describing
in reasonable detail the Obligations owing to such Defaulting Lender as to which it exercised such
right of setoff. The rights of each Lender-, each Issuing Lender and their respective Affiliates
under this Section are in addition to mher rights and l‘tll'['llelE‘i (including other rights of setoff) that
such Lender-er#ts-Affhate-, such Iss spective Affiliates may have., In no
event may a Lender-es+s-, a [ssuing !Eggglg or any of their respective Affiliates set off and apply
the Other Store Proceeds against such obligations. Each Lender (including any Defaulting Lender)
and each Issuing Lender agrees to notify the Parent Borrower and the Administrative Agent
promptly after any such application made by such Lender, provided that the failure to give such
notice shall not affect the validity of any such setofl or application under this Section.

Section 10.11 Governing Law: Jurisdiction; Consent to Service of Process.

{(a) THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED
IN ACCORDANCE WITH, THE EAW-INTERNAL LAWS OF THE STATE OF NEW YORK.

(b) Each of the parties hereto agrees that any suit for the enforcement of this
Agreement or any other Loan Document may be brought in any New York state or federal court
sitting in the Borough of Manhattan in New York City and consent to the non-exclusive
Jurisdiction of such courts. Each of the parties hereto hereby waives any objection which they may
now or hereafter have to the venue of any such suit or any such court or that such suit is brought
in an inconvenient forum.

(c) Each party to this Agreement irrevocably consents to service of process in
the manner provided for notices in Section 10.01. Nothing in this Agreement or any other Loan
Document will affect the right of any party to this Agreement to serve process in any other manner
permitted by law.

Section 10.12 WAIVER OF JURY TRIAL. EACH PARTY HERETO HEREBY
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE
LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING
DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT
OR ANY OTHER LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED
HEREBY OR THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER
THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE,
AGENT OR ATTORNEY OF ANY OTHER PERSON HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT, IN THE EVENT OF
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B)
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN
INDUCED TO ENTER INTO THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS
BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS
SECTION.
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Section 10.13 Headings. Article and Section headings and the Table of Contents used
herein are for convenience of reference only, are not part of this Agreement and shall not affect
the construction of, or be taken into consideration in interpreting, this Agreement.

Section 10,14 Interest Rate Limitation. Notwithstanding anything herein to the
contrary, if at any time the interest rate applicable to any Loan, together with all fees, charges and
other amounts that are treated as interest on such Loan under applicable law (collectively the
“Charges”), shall exceed the maximum lawful rate (the “Maximum Rate™) that may be
contracted for, charged, taken, reccived or reserved by the Lender holding such Loan in accordance
with applicable law, the rate of interest payable in respect of such Loan hereunder, together with
all Charges payable in respect thereof, shall be limited to the Maximum Rate and, to the extent
lawful, the interest and Charges that would have been payable in respect of such Loan but were
not payable as a result of the operation of this Section shall be cumulated and the interest and
Charges payable to such Lender in respect of other Loans or periods shall be increased (but not
above the Maximum Rate therefor) until such cumulated amount, together with interest thereon at
the NYFRB Rate to the date of repayment, shall have been received by such Lender.

Section 10.15 Additional Waivers-

The Obligations-are-the joint and several-obligations ot each Borrower.

(a) To the fullest extent permitted by applicable law, the obligations of each
Borrower hereunder shall not be affected by (i) the failure of the Agent or any other Secured Party
to assert any claim or demand or to enforce or exercise any right or remedy against any other
Borrower under the provisions of this Agreement, any other Loan Document or otherwise, (i) any
rescission, waiver, amendment or modification of, or any release from any of the terms or
provisions of, this Agreement, any other Loan Document, or any other agreement, including with
respect to any other Borrower of the Obligations under this Agreement, or (iii) the failure to perfect
any security interest in, or the release of, any of the security held by or on behalf of the Agent or
any other Secured Party.

(b) The obligations of each Borrower hercunder shall not be subject to any
reduction, limitation, impairment or termination for any reason (other than the Payment in Full of
the Obligations), including any claim of waiver, release, surrender, alteration or compromise of
any of the Obligations, and shall not be subject to any defense or set-off, counterclaim, recoupment
or termination whatsoever by reason of the invalidity, illegality or unenforceability of the
Obligations or otherwise. Without limiting the generality of the foregoing, the obligations of each
Borrower hereunder shall not be discharged or impaired or otherwise affected by the failure of any
Agent or any other Secured Party to assert any claim or demand or to enforce any remedy under
this Agreement, any other Loan Document or any other agreement, by any waiver or modification
of any provision of any thereof, by any default, failure or delay, willful or otherwise, in the
performance of the Obligations, or by any other act or omission that may or might in any manner
or to any extent vary the risk of any Borrower or that would otherwise operate as a discharge of
any Borrower as a matter of law or equity (other than the Payment in Full of the Obligations).

(c) To the fullest extent permitted by applicable law, each Borrower waives any
defense based on or arising out of any defense of any other Borrower or the unenforceability of
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the Obligations or any part thereof from any cause, or the cessation from any cause of the liability
of any other Borrower, other than the Payment in Full of the Obligations. The Agent and the other
Secured Parties may, at their election, foreclose on any security held by one or more of them by
one or more judicial or nonjudicial sales, accept an assignment of any such security in lieu of
foreclosure. compromise or adjust any part of the Obligations, make any other accommodation
with any other Borrower, or exercise any other right or remedy available to them against any other
Borrower, without affecting or impairing in any way the liability of any Borrower hereunder except
to the extent that all the Obligations have been Paid in Full. Pursuant to applicable law, each
Borrower waives any defense arising out of any such election even though such election operates,
pursuant to applicable law, to impair or to extinguish any right of reimbursement or subrogation
or other right or remedy of such Borrower against any other Borrower, as the case may be, or any
security.

(d) Upon payment by any Borrower of any Obligations, all rights of such
Borrower against any other Borrower arising as a result thereof by way of right of subrogation,
contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and junior
in right of payment to the prior Payment in Full of the Obligations. In addition, any indebtedness
of any Borrower now or hereatter held by any other Borrower is hereby subordinated in right of
payment to the prior Payment in Full of the Obligations. None of the Borrowers will demand, sue
for, or otherwise attempt to collect any such indebtedness. If any amount shall erroneously be paid
to any Borrower on account of (i) such subrogation, contribution, reimbursement, indemnity or
similar right or (ii) any such indebtedness of any Borrower, such amount shall be held in trust for
the benefit of the Secured Parties and shall forthwith be paid to the Agent to be credited against
the payment of the Obligations, whether matured or unmatured, in accordance with the terms of
the Loan Documents.

Section 10,16 No Fiduciary Duty, eteEte,

(a) Each Borrower acknowledges and agrees, and acknowledges its
Subsidiaries” understanding, that no Credit Party will have any obligations except those obligations
expressly set forth herein and in the other Loan Documents and each Credit Party is acting solely
in the capacity of an arm’s length contractual counterparty to each Borrower with respect to the
Loan Documents and the transactions contemplated herein and therein and not as a financial
advisor or a fiduciary to, or an agent of, any Borrower or any other person. Each Borrower agrees
that it will not assert any claim against any Credit Party based on an alleged breach of fiduciary
duty by such Credit Party in connection with this Agreement and the transactions contemplated
hereby. Additionally, each Borrower acknowledges and agrees that no Credit Party is advising
any Borrower as to any legal, tax, investment, accounting, regulatory or any other matters in any
jurisdiction. Each Borrower shall consult with its own advisors concerning such matters and shall
be responsible for making its own independent investigation and appraisal of the transactions
contemplated herein or in the other Loan Documents, and the Credit Parties shall have no
responsibility or liability to any Borrower with respect thereto,

(b) Each Borrower further acknowledges and agrees, and acknowledges its
Subsidiaries” understanding, that each Credit Party, together with its Affiliates, is a full service
securities or banking firm engaged in securities trading and brokerage activities as well as
providing investment banking and other financial services. In the ordinary course of business, any
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Credit Party may provide investment banking and other financial services to, and/or acquire, hold
or sell, for its own accounts and the accounts of customers, equity, debt and other securities and
financial instruments (including bank loans and other obligations) of, any Borrower and other
companies with which any Borrower may have commercial or other relationships. With respect
to any securities and/or financial instruments so held by any Credit Party or any of its customers,
all rights in respect of such securities and financial instruments, including any voting rights, will
be exercised by the holder of the rights, in its sole discretion.

(c) In addition, each Borrower acknowledges and agrees, and acknowledges its
Subsidiaries’ understanding, that each Credit Party and its affiliates may be providing debt
financing, equity capital or other services (including financial advisory services) to other
companies in respect of which a Borrower may have conflicting interests regarding the transactions
described herein and otherwise. No Credit Party will use confidential information obtained from
any Borrower by virtue of the transactions contemplated by the Loan Documents or its other
relationships with such Botrower in connection with the performance by such Credit Party of
services for other companies, and no Credit Party will furnish any such information to other
companies. Each Borrower also acknowledges that no Credit Party has any obligation to use in
connection with the transactions contemplated by the Loan Documents, or to furnish to any
Borrower, confidential information obtained from other companies.

Section 10,17 Confidentiality.

(a) The Borrowers hereby agree that the Agent and each Lender may issue and
disseminate to the public general information describing this Agreement, including the name and
address of the Parent Borrower.

(b) The Agent and each Lender agrees to keep confidential all non-public
information provided to it by or on behalf of any Borrower pursuant to or in connection with this
Agreement that is designated by the provider thereof as confidential; provided that nothing herein
shall prevent the Agent or any Lender from disclosing any such information (i) to the Agent, any
other Lender or any Affiliate thereof. (ii) subject to an agreement to comply with the provisions of
this Section, to any actual or prospective transferee, assignee or participant or any direct or indirect
counterparty to any Hedging Agreement (or any professional advisor to such counterparty), (iii)
to its employees, directors, agents, attorneys, accountants and other professional advisors or those
of any of its Affiliates, (iv) upon the request or demand of any Governmental Authority, (v) in
response to any order of any court or other Governmental Authority or as may otherwise be
required pursuant to any requirement of law, (vi) to the extent required by applicable law or 1f
required to do so in connection with any litigation or similar proceeding, (vii) that has been
publicly disclosed, (viii) to the National Association of Insurance Commissioners or any similar
organization or any nationally recognized rating agency that requires access to information about
a Lender’s investment portfolio in connection with ratings issued with respect to such Lender, (ix)
in connection with the exercise of any remedy hereunder or under any other Loan Document, (x}
that becomes available to the Agent or any Lender on a nonconfidential basis from a source other
than the Borrowers, or (xi) any nationally recognized rating agency. Notwithstanding anything to
the contrary herein contained, each party (and their respective employees, representatives and
other agents) may disclose to any Person the tax treatment and tax structure of the transactions
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contemplated by this Agreement and all materials (including opinions or other tax analyses) that
are provided to such party relating to such tax treatment and tax structure.

Section 10.18 Non-Public Information.

{(a) EACH LENDER., EACH ISSUING LENDER AND THE AGENT
ACKNOWLEDGES THAT INFORMATION FURNISHED TO IT PURSUANT TO OR IN
CONNECTION WITH THIS AGREEMENT OR THE OTHER LOAN DOCUMENTS MAY
INCLUDE MATERIAL NON-PUBLIC INFORMATION CONCERNING THE PARENT
BORROWER AND ITS RELATED PARTIES OR THEIR RESPECTIVE SECURITIES, AND
CONFIRMS THAT IT HAS DEVELOPED COMPLIANCE PROCEDURES REGARDING THE
USE OF MATERIAL NON-PUBLIC INFORMATION AND THAT IT WILL HANDLE SUCH
MATERIAL NON-PUBLIC INFORMATION IN ACCORDANCE WITH APPLICABLE LAW,
INCLUDING FEDERAL AND STATE SECURITIES LAWS.

(b) ALL INFORMATION, INCLUDING REQUESTS FOR WAIVERS AND
AMENDMENTS, FURNISHED BY ANY BORROWER OR THE AGENT PURSUANT TO,
OR IN THE COURSE OF ADMINISTERING, THIS AGREEMENT OR THE OTHER. LOAN
DOCUMENTS WILL BE SYNDICATE LEVEL INFORMATION, WHICH MAY CONTAIN
MATERIAL NON-PUBLIC INFORMATION ABOUT THE PARENT BORROWER AND ITS
RELATED PARTIES OR THEIR RESPECTIVE SECURITIES. ACCORDINGLY, EACH
LENDER AND EACH ISSUING LENDER REPRESENTS TO THE PARENT BORROWER
AND THE AGENT THAT IT HAS IDENTIFIED IN ITS ADMINISTRATIVE
QUESTIONNAIRE A CREDIT CONTACT WHO MAY RECEIVE INFORMATION THAT
MAY CONTAIN MATERTAL NON-PUBLIC INFORMATION IN ACCORDANCE WITH ITS
COMPLIANCE PROCEDURES AND APPLICABLE LAW, INCLUDING FEDERAL AND
STATE SECURITIES LAWS.

Section 10.19 USA PATRIOT Act. Each Lender that is subject to the requirements of
the USA PATRIOT Act hereby notifies the Borrowers that pursuant to the requirements of the
USA PATRIOT Act, it is required to obtain, verify and record information that identifies the
Borrowers, which information includes the name and address of the Borrowers and other
information that will allow such Lender to identify the Borrowers in accordance with the USA
PATRIOT Act.

Section 10.20 Specified Subsidiaries. For the avoidance of doubt, the assets of the
Specified Subsidiaries are not and shall not be required to be pledged as Collateral under this
Agreement or any other Loan Document and none of the Specified Subsidiaries are or shall be
deemed to be a Borrower, a Loan Guarantor or a Grantor (as defined in the Security Agreement).
The Agent and the Lenders hereby agree that at all times, including, without limitation, (a) if an
Event of Default has occurred and is continuing or (b) if the Lenders become judgment creditors
and seek to attach or levy upon any assets of the Parent Borrower or any of its Subsidiaries to
enforce any such judgment, DICL will continue to be operated in compliance with the regulatory
guidelines required by the Bermuda Monetary Authority and the Arkansas Insurance Department.

Section 10.21 Marketing Consent. The Parent Borrower hereby authorizes JPMorgan
and its affiliates (collectively, the “JPMCB Parties”), at their respective sole expense, but without

162




any prior approval by the Parent Borrower, to include the Parent Borrower’s name and logo in
advertising slicks posted on their internet sites, in pitchbooks or sent in mailings to prospective
customers and to give such other publicity to this Agreement as each may from time to time
determine in its sole discretion. The JPMCB Parties shall not use any Subsidiary Borrower's name
or any Subsidiary Borrower's logo without the prior written approval of such Subsidiary Borrower
and the Parent Borrower. Notwithstanding the foregoing, the IPMCB Parties shall not publish the
Borrowers’™ names in a newspaper or magazine without obtaining the Borrowers™ prior written
approval. The foregoing authorization shall remain in effect unless and until the Parent Borrower
notifies the JPMCB Parties in writing that such authorization is revoked.

Section 10,22 Acknowledgement and Consent to Bail-In_of Affected Financial
Institutions. Notwithstanding anything to the contrary in any Loan Document or in any other
agreement, arrangement or understanding among any such parties, each party hereto acknowledges
that any liability of any Affected Financial Institution arising under any Loan Document:-te-the
extent-sieh-Hability-is-unseeured— may be subject to the Write-Down and Conversion Powers of
the applicable Resolution Authority and agrees and consents to, and acknowledges and agrees to
be bound by:

(a) the application of any Write-Down and Conversion Powers by the
applicable Resolution Authority to any such liabilities arising hereunder which may be payable to
it by any party hereto that is an Affected Financial Institution; and

(b) the effects of any Bail-In Action on any such liability, including, if
applicable:

(i) a reduction in full or in part or cancellation of any such liability;

(11) a conversion of all, or a portion of, such liability into shares or other
instruments of ownership in such Affected Financial Institution, its parent entity:
wrdertalene, or a bridge institution that may be issued to it or otherwise conferred on it,
and that such shares or other instruments of ownership will be accepted by it in lieu of any
rights with respect to any such liability under this Agreement or any other Loan Document;
or

(iii)  the wvariation of the terms of such liability in connection with the
exercise of the Write-Down and Conversion Powers of the applicable Resolution
Authority.

Section 10.23 Acknowledgement Regarding Any Supported QFCs. To the extent that
the Loan Documents provide support, through a guarantee or otherwise, for any Hedging
Agreement or any other agreement or instrument that is a QFC (such support, “QFC Credit
Support” and each such QFC, a “Supported QFC"), the parties acknowledge and agree as
follows with respect to the resolution power of the Federal Deposit Insurance Corporation under
the Federal Deposit Insurance Act and Title I of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (together with the regulations promulgated thereunder, the “U.S. Special
Resolution Regimes™) in respect of such Supported QFC and QFC Credit Support (with the
provisions below applicable notwithstanding that the Loan Documents and any Supported QFC
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may in fact be stated to be governed by the laws of the State of New York and/or of the United
States or any other state of the United States):

In the event a Covered Entity that is party to a Supported QFC (each, a “Covered Party™) becomes
subject to a proceeding under a U.S. Special Resolution Regime, the transfer of such Supported
QFC and the benefit of such QFC Credit Support (and any interest and obligation in or under such
Supported QFC and such QFC Credit Support, and any rights in property securing such Supported
QFC or such QFC Credit Support) from such Covered Party will be effective to the same extent
as the transfer would be etfective under the U.S. Special Resolution Regime it the Supported QFC
and such QFC Credit Support (and any such interest, obligation and rights in property) were
governed by the laws of the United States or a state of the United States. In the event a Covered
Party or a BHC Act Affiliate of a Covered Party becomes subject to a proceeding under a U.S,
Special Resolution Regime, Default Rights under the Loan Documents that might otherwise apply
to such Supported QFC or any QFC Credit Support that may be exercised against such Covered
Party are permitted to be exercised to no greater extent than such Default Rights could be exercised
under the U.S. Special Resolution Regime if the Supported QFC and the Loan Documents were
governed by the laws of the United States or a state of the United States. Without limitation of the
foregoing, it is understood and agreed that rights and remedies of the parties with respect to a
Defaulting Lender shall in no event affect the rights of any Covered Party with respect to a
Supported QFC or any QFC Credit Support.

Section 10.24 Several Obligations; Violation of Law. The respective obligations of the
Lenders hereunder are several and not joint and the failure of any Lender to make any Loan or
perform any of its obligations hereunder shall not relieve any other Lender from any of its
obligations hereunder. Each Lender hereby represents that it is not relying on or looking to any
margin stock (as defined in Regulation U of the Board) for the repayment of the Borrowings
provided for herein. Anything contained in this Agreement to the contrary notwithstanding,
neither any Issuing Lender nor any Lender shall be obligated to extend credit to the Borrowers in
violation of any requirement of law.

Section 10.25 Disclosure. Each Borrower, each Lender and each Issuing Lender hereby
acknowledges and agrees that the Agent and/or its Affiliates from time to time may hold
investments in, make other loans to or have other relationships with any of the Borrowers and their
respective Affiliates.

Section 10.26 Appointment for Perfection. Each Lender hereby appoints each other
Lender as its agent for the purpose of perfecting Liens, for the benefit of the Agent and the other
Secured Parties, in assets which, in accordance with Article 9 of the UCC or any other applicable
law can be perfected only by possession or control. Should any Lender (other than the Agent)
obtain possession or control of any such Collateral, such Lender shall notify the Agent thereof,
and, promptly upon the Agent’s request therefor shall deliver such Collateral to the Agent or
otherwise deal with such Collateral in accordance with the Agent’s instructions.
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Exhibit 99.1
Dillard’s

News Release For Immediate Release

1600 Cantrell Road
Little Rock, AR 72201

Dillard’s, Inc. Amends and Extends Revolving
Credit Facility

LITTLE ROCK, Ark. — April 28, 2021 — Dillard’s, Inc. (DDS-NYSE) (“Dillard’s” or “the Company”) announced that it has amended and extended its $800 million
senior secured revolving credit facility consistent with the Company’s liquidity needs. A $200 million expansion option remains in place. The new maturity date is April
28, 2026.

The credit facility is available to the Company for general corporate purposes including, among other uses, working capital financing, the issuance of letters of credit,
capital expenditures and, subject to certain restrictions, the repayment of existing indebtedness and share repurchases. There are no financial covenant requirements under
the amended credit agreement provided availability exceeds $80 million.

The credit facility was arranged by JPMorgan Chase Bank, N.A.
About Dillard’s

Dillard's was founded by William T. Dillard in 1938 in Nashville, Arkansas with an $8,000 investment in a hometown department store. Today, Dillard's, Inc. ranks
among the nation's largest fashion retailers — operating 250 Dillard’s locations and 32 clearance centers spanning 29 states and an Internet store at dillards.com. The
company focuses on delivering style, quality and value to its customers by offering premium fashion apparel, beauty and home collections from both national and
exclusive brand sources. Dillard's complements this curated merchandise assortment with exceptional, client-focused customer care.

Contact: Julie J. Guymon
(501) 376-5965

julie.guymon@dillards.com
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